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STATEMENT OF JURISDICTION 
This Court has jurisdiction pursuant to Utah Code Ann. § 78-2a-3(2)(j) because this 
case was transferred to the Court of Appeals from the Supreme Court following a timely 
appeal. 
ISSUES ON APPEAL, STANDARDS OF REVIEW, 
AND PRESERVATION BELOW 
1. Did the district court incorrectly conclude that the contract was 
"unbreachable" by Transamerica, even though it simultaneously acknowledged 
Transamerica's performance delays were material and excused Alpha Partners from further 
performance? 
This issue presents questions of law. The Court reviews such questions for 
correctness, according no deference to the district court. See, e.g., Kessimakis v. 
Kessimakis, 1999 UT App 130, K 8, 977 P.2d 1226, 1228. 
The proper construction and application of the contract were preserved as issues 
below by the arguments and evidence Alpha Partners presented at trial. (R. 1022T, 1023T; 
1023T, at 375-86, 403-08; Trial Exs.)1 The conclusion the contract was "unbreachable" 
despite Transamerica's material delays, along with related conclusions, was made in the 
district court's Conclusions of Law Nos. 1-3, attached hereto as Exhibit 1 to the Addendum. 
(Addend. Ex. 1, at 14-15, R. 1030-31.) 
The record designates the two volumes of the trial transcript as record page numbers 1022 and 1023. This 
inadvertently duplicates the record page numbers assigned to pages 6-7 of the district court's findings of fact. 
(Addend. Ex. 1.) To avoid confusion, Alpha Partners will cite to Volumes I and II of the trial transcript as 
record pages "1022T" and "1023T" respectively. See Utah R. App. P. 24(e). 
2. Did the district court incorrectly conclude that the contract provided no 
remedy for Transamerica's material breach and that Alpha Partners is not entitled to 
contract damages, even though Alpha Partners' damages were specifically contemplated in 
the plain language of the contract? 
This issue presents questions of law and mixed questions of law and fact. The Court 
reviews both such questions for correctness, according no deference to the district court. 
See Kessimakis, 1999 UT App 130, ^  8, 977 P.2d at 1228; State v. Pena, 869 P.2d 932, 935 
(Utah 1994). 
The proper construction and application of the contract were preserved as issues 
below by the arguments and evidence Alpha Partners presented at trial. (R. 1022T, 1023T; 
R. 1023T, at 375-86, 403-08; Trial Exs.) The conclusions that the contract provided no 
remedy for Transamerica's material breach and that Alpha Partners could not recover 
contract damages were made in the district court's Conclusions of Law Nos. 1-3 and 7. 
(Addend. Ex. 1, at 14-15, 17, R. 1030-31, 1033-34.) 
3. In the event this Court were to view the issues on appeal as factual, does the 
marshaled evidence demonstrate that the district court's key findings of fact are clearly 
erroneous? 
a. Did the district court clearly err in finding that contract fees could only 
conditionally exceed Alpha Partners' estimate "by 20%," when in fact the contract provides 
for such conditions only if the fees exceed the estimate "by more than 20%"? 
b. Did the district court clearly err in finding that Transamerica's material 
delays did not warrant additional fees under the express provisions of the contract, even 
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though (i) the contract fee estimate was based expressly on time estimates that were 
impeded by Transamerica and on timely cooperation from Transamerica that was not 
provided; (ii) Transamerica5s delays were material and continued notwithstanding repeated 
requests from Alpha Partners that they be rectified; and (iii) Alpha Partners' actions 
conformed to the express terms of the contract? 
This alternative issue presents questions of fact. This Court will reverse findings of 
fact that are clearly erroneous. See, e.g., Bingham Consolidation Co. v. Groesbeck, 2004 
UT App 434, If 14, 105 P.3d 365, 370. 
These factual issues were preserved below by the evidence and argument Alpha 
Partners presented at trial. (R. 1022T, 1023T; 1023T, at 375-86, 403-08; Trial Exs.) 
STATEMENT OF THE CASE 
Nature of the Case 
This is an action brought by Alpha Partners, Inc. ("Alpha Partners"), an investment 
marketing company, against Transamerica Investment Management LLC ("Transamerica" 
or "TIM"), an institutional investment manager. Alpha Partners filed suit to recover sums 
due under a written contract to develop an investment marketing program for Transamerica,. 
In the parties' contract, Alpha Partners quoted an estimated fee based on a nineteen-
week project timetable. Completing the project within this time frame expressly required 
comprehensive and timely feedback and approvals from Transamerica. Although Alpha 
Partners9 performance was timely and competent, Transamerica's organizational 
indecisiveness and a change in its management created delays that extended the project by 
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an additional six months. Alpha Partners invoked its right under the contract to charge 
additional fees exceeding its estimate. Transamerica refused to pay and this suit followed. 
Course of Proceedings Below 
Alpha Partners filed its complaint on December 31, 2001, pleading causes of action 
for breach of contract, declaratory relief, and unjust enrichment. (R. 1-33.) Transamerica 
answered and counterclaimed on March 7, 2002. (R. 38-64.) The parties each subsequently 
amended their pleadings to allege third-party claims. (R. 96, 163.) 
On September 30, 2002, the district court entered an order granting in part and 
denying in part Alpha Partners' motion to dismiss Transamerica's counterclaim. (R. 188-
91.) On October 23, 2002, the court denied summary judgment motions filed by all parties. 
(R. 705-06.) During the course of the proceedings below, Alpha Partners voluntarily 
dismissed its claims for unjust enrichment and declaratory relief and its third-party 
complaint. (R. 665-66, 813-14.) 
On March 19, 2004, Transamerica served Alpha Partners with an offer of judgment 
pursuant to Utah R. Civ. P. 68. (R. 729-31.) 
The case was tried to the court on June 2-3, 2004. (R. 1022T, 1023T.) 
Disposition in the District Court 
Following the bench trial, the district court entered its decision denying relief of any 
kind to Alpha Partners. (R. 929-48.) The court subsequently entered findings of fact, 
conclusions of law, and an order to the same effect. (Addend. Ex. 1, R. 1017-35.) The 
district court concluded that the contract contained ambiguous terms and that the terms 
relating to timing were "not 'breachable.'" (Addend. Ex. 1, at 14, R. 1030.) Nevertheless, 
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the court held that Transamerica's inaction in failing to timely perform "was a material 
matter that excused Alpha from performing." (Addend. Ex. 1, at 16, R. 1032.) As such, the 
district court barred Transamerica's contract counterclaim. (Addend. Ex. 1, at 16-17, R. 
1032-33.) The district court denied all other relief on all remaining causes of action. 
(Addend. Ex 1, at 15-19, R. 1031-35.) Nevertheless, the court awarded Transamerica costs 
of $3,094.86. (Addend. Ex. 1, at 19, R. 1035.) 
Alpha Partners timely appealed the district court's determination denying it any 
relief. (R. 986); see Utah R. App. P. 4(c). For the reasons set forth herein, this Court should 
reverse. 
STATEMENT OF FACTS RELEVANT TO THIS APPEAL 
Introductory Guide to the Statement of Facts 
The district court entered 45 multipart findings of fact, which are attached hereto as 
Exhibit 1 to the Addendum. (Addend. Ex. 1, R. 1017-35.)2 The overwhelming majority of 
the district court's findings are factually correct, are supported by the evidence, and are not 
challenged in this appeal. Moreover, the district court's findings in large measure give an 
accurate recitation of important aspects of this case, including the background and context 
for the parties' respective contract obligations and performance. The substance, structure, 
and chronology of Alpha Partners' statement of facts are therefore based primarily on the 
district court's own findings. This is done further to present the facts in the light most 
favorable to the district court's determination, which reflects the proper standard on appeal 
2
 The district court inadvertently set forth two findings No. "6," which will be distinguished here as Nos. "6" 
and "6a" respectively. (Addend. Ex. 1, at 2-4, R. 1018-20.) 
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when reviewing factual issues. See, e.g., State v. Pena, 869 P.2d 932, 935-36 (Utah 1994). 
Where appropriate, those findings of fact or portions thereof that are relevant to this appeal 
and are not in dispute are repeated verbatim. 
To be explicit, Alpha Partners is presenting no factual challenge in this appeal to the 
following findings of fact: Nos. 1-6, 8-9, 11-13, 15-28, 30-32, 34-35, 37-44.3 Each of these 
facts is quoted here and cited as "Finding No. _," followed by the corresponding number 
from the district court's findings and the appropriate page number from the record. If 
additional record evidence is presented supplementing a fact statement, Alpha Partners sets 
forth the appropriate record citations for that evidence at the end of the paragraph. To avoid 
confusion, the district court's own citation to testimony and exhibits is not repeated here. 
{See Addend. Ex. 1, at 2-14.) 
As shown below in parts I and II of the Argument section, reversal is required on this 
record as a matter of law. Viewing all the evidence-supported facts in the district court's 
findings in the light most favorable to Transamerica, reversal is nevertheless clearly 
required based exclusively on legal error apparent in the lower court's ruling. 
Even so, out of an abundance of caution, those issues that may arguably be viewed 
by this Court as factual are addressed in the alternative in part III of the Argument section 
by Alpha Partners' marshaling the evidence and identifying the clear error. To be explicit, 
to the extent any such factual review is necessary in this appeal, Alpha Partners' challenge 
goes only to the following findings: Nos. 6a, 7, 10,14, 29, 33, 36, 45. In part III below, 
Alpha Partners identifies more particularly those portions of these findings that are clearly 
3 
Alpha Partners reserves all rights with respect to addressing any issue that may be raised by Transamerica 
in a cross-appeal. 
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erroneous; marshals the evidence supporting them; and demonstrates why the district court's 
decision on these points must be reversed based on the evidence as a whole viewed in light 
of the governing law.4 
Statement of Facts 
1. Plaintiff Alpha Partners is a Utah corporation headquartered in Park City, 
Utah. Alpha Partners develops marketing programs for companies that provide investment 
advisory services to insurance companies, pension funds, and other institutional investors. 
(Finding No. 1, R. 1017-18.) 
2. Defendant Transamerica Investment Management, LLC ("Transamerica" or 
"TIM") is an investment management company with offices in Los Angeles, San Francisco, 
and Dayton, Ohio. (Finding No. 2, R. 1018.) 
3. Third-party defendant Liz Hecht is the president and owner of Alpha Partners. 
She has years of experience in developing marketing programs for institutional investors. 
(Finding No. 3, R. 1018.) 
4. In 1999 Transamerica was acquired by AEGON USA. AEGON decided that 
Transamerica, which had previously provided only in-house investment advisory services to 
its parent company, should become a profit center and provide investment advisory services 
to third-party institutional and wholesale investors. Transamerica decided to engage the 
services of a marketing firm to help it market to wholesale investors, such as Merrill Lynch 
or Smith Barney. (Finding No. 4, R. 1018.) 
If a portion of a challenged finding is quoted in this statement of facts, it is identified as an "excerpt." 
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5. On December 8, 2000, Alpha Partners and TIM entered into a Letter of 
Agreement (sometimes hereafter "LOA") drafted by Liz Hecht. The Letter of Agreement 
was signed by William Miller on behalf of Transamerica. Mr. Miller was Chief Operating 
Officer of Transamerica at the time. (Finding No. 5, R. 1018; Trial Ex. 6, Letter of 
Agreement attached hereto as Exhibit 2 to the Addendum; R. 1022T, at 60.) 
6. Pursuant to the Letter of Agreement, Alpha Partners agreed to perform, among 
other things, the following obligations: 
a. Create a written "Summary of Research & Strategic 
Recommendations," based upon interviews of Transamerica professionals and at least one 
client. The written report and recommendations would be delivered to Transamerica and 
presented in person at Transamerica5s offices for review and discussion; 
b. Develop a "Corporate Identity Program" that included the design and 
development of a new corporate logo mark and the creation of a "tag line." Alpha Partners 
was required to create templates for stationery, business cards, mailing labels, envelopes and 
fax cover sheets, that incorporated the corporate logo mark and the tag line. The corporate 
logo mark and tagline would also appear in the marketing literature prepared by Alpha 
Partners; 
c. Develop and deliver to the printer for final production an 8 to 12-page 
"Capability Brochure" intended to communicate Transamerica's identity to the market and 
differentiate it from its competitors; 
d. Develop a "Firm Profile," an information sheet showing total assets 
under management, products offered, and similar information. The Firm Profile would be 
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designed to be inserted in the Capability Brochure. Alpha Partners was to deliver a template 
for the Firm Profile and deliver it to the printer for final production; 
e. , Create five "Product Profiles" for use with the Capability Brochure that 
would describe a different investment fund managed by Transamerica, deliver templates for 
the Product Profiles in graphic programs and deliver them to the printer for final production; 
f. Develop a 35 to 45-page "Library of Presentation Pages" to use for 
PowerPoint business presentations to potential wholesale clients; 
g. Make a "Direct Mail Letter" to be sent to key prospects and influential 
consultants; and 
h. Provide "account management through every phase of the project, 
including development and updates of schedules and budgets"; graphic design and visual 
concepts, layouts, and presentations; writing and editing; and solicitation of bids for 
printers, vendor selection, and review of proofs. (Finding No. 6, R. 1018-20.) 
6.a. Fees for the Transamerica project were estimated in the contract to be 
$239,000. The parties agreed, however, that the quoted fees were an "estimate." (Addend. 
Ex. 2, at 11-13.) 
7. The contract provided Transamerica a substantial discount for advancing the 
estimated fees "in full" at the outset of the contract, which Transamerica did by paying 
Alpha Partners $225,000. (Addend. Ex. 2, at 11; R. 1022T, at 75.) 
8. Alpha Partners also agreed to make three trips to Transamerica's offices for 
the purposes of conducting interviews for the Summary of Research & Strategic 
9 
Recommendations; presenting the written report and summary for review and discussion; 
and presenting design and editorial concepts. (Finding No. 8, R. 1020.) 
9. The components of the Letter of Agreement were to be completed in three 
phases: first, to prepare the Summary of Research & Strategic Recommendations; second, to 
develop the Corporate Identity Program, including presenting six options for a tag line and 
three logo mark options based on Transamerica's choice of a tag line; and third, to produce 
drafts, proofs and final proofs of the written materials such as the Capability Brochure, 
Library of Presentation Pages and Direct Mail Letter. (Finding No. 9, R. 1020-21.) 
10. The Letter of Agreement stated: 
The fees quoted here are based on an estimate of time required by Alpha 
Partners to perform the work described as well as fair market value for these 
services. Fees may vary 20% above or below the estimates stated in this letter 
of agreement.... 
Any significant revisions or additions to the services or components described 
here will be billed as additional services above this estimate. Such additional 
services include but are not limited to: material changes in the extent or 
complexity of any elements of the project (i.e., an increase in the projected 
length of the capability brochure or an increase in the number of background 
interviews), and changes made by Transamerica after approval already has 
been given for a specific stage of work (i.e., substantial changes after approval 
of the design direction or final draft copy). 
Transamerica's COO William Miller discussed the fee provisions with Alpha Partners' 
President Liz Hecht at the time they negotiated the contract. Ms. Hecht explained that she 
based her estimate in part on the relatively short time period it was expected to take to 
complete the project. She also explained that if the project were delayed, Alpha Partners' 
fees would increase by up to 20%. As a result of this conversation, Mr. Miller understood 
that if Transamerica failed to deliver on a timely basis the approvals and information 
10 
required to perform the contract, Alpha Partners would exercise its right to increase its fees 
by up to 20%. (Addend. Ex. 2, at 11-13, emphasis added; R. 1038, at 36-40; R. 1022T, at 
78.) 
11. The Letter of Agreement further stated: 
. . . Fees would exceed this estimate by more than 20% only if Transamerica 
requests expanding the scope of the project as defined here (see Additions, 
Revised Estimates and Contingencies, next page, for a list of circumstances 
that constitute expanding the scope of the project). 
. . . Alpha Partners will submit written estimates for [Transamerica's] approval 
if, for any reason, [Alpha Partners] expect[s] to exceed the total fee quoted 
here by more than 20%. 
If Transamerica postpones project completion for more than nine 
months from the date of project inception, it will be necessary to submit an 
estimate revision for Transamerica's approval. 
(Finding No. 11, R. 1021; Addend. Ex. 2, at 12-13, emphasis added.) 
12. The Letter of Agreement contained a "proposed timetable," which anticipated 
the marketing materials would be completed by the week of April 23, 2001. The parties' 
contract read: 
Proposed Timetable 
Contingent upon comprehensive and timely feedback from Transamerica, we 
anticipate completing this project according to the timetable outlined on the 
next page. Actionable information to support the sales process becomes 
available the week of February 12, when we present first written drafts of all 
project components. 
The project timetable was to begin in December 2000, and end the week of April 23, 2001, 
with Alpha Partners delivering printed marketing literature to Transamerica at that time. 
Transamerica requested and accepted this timetable. (Finding No. 12, R. 1021; Addend. Ex. 
2, at 9-10, emphasis added; R. 1022T, at 75.) 
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13. Transamerica's decision-making process required at least the board of 
directors to agree on concepts and ideas presented by Alpha Partners. Because some of the 
materials submitted by Alpha Partners were subjective and emotional, such as the tag line 
and logo mark, there was no agreement or consensus among the individuals involved at 
Transamerica on just which option was the most appropriate, and this decision-making 
process took time. (Finding No. 13, R. 1021.) 
14. This venture and the start of managing outside assets was a major change in 
what Transamerica had been doing since its inception. Transamerica is a subsidiary of 
AEGON, a corporation of enormous size. Alpha Partners was a competent and small firm. 
Ms. Hecht knew from experience that investment management clients rarely met deadlines 
for providing feedback on marketing materials, and she knew that large companies such as 
Transamerica needed time to pick among tag line and logo mark options since they were 
subjective, emotional, and important to the company's future identity. The Letter of 
Agreement recognized this internally, and the dates set forth were merely targets. This is 
why the contract allowed a "grace period" between the contemplated project completion 
time of approximately 4!/2 months (ending the week of April 23, 2001) and the contract 
termination date of nine months (ending September 8, 2001); and why the estimated fees 
could vary as much as 20% from the original estimate. (Finding No. 14 excerpt, R. 1022; R. 
1022T, at 78-79.) 
15. The Letter of Agreement did not state that any delays by Transamerica would 
constitute a breach of the agreement. If the project was not completed within 9 months 
because of delays on Transamerica's part, then, under the Letter of Agreement, Alpha 
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Partners was required to submit revised estimates for Transamerica's approval. (Finding 
No. 15, R. 1022; Addend. Ex. 2, at 13.) 
16. The project was not completed within nine months, but Alpha Partners did not 
submit revised estimates for Transamerica's approval. (Finding No. 16, R. 1022.) 
17. Alpha Partners began working on the project in late December 2000. On 
January 12, 2001, Alpha Partners delivered the Summary of Research & Strategic 
Recommendations report to Transamerica, along with positioning strategy options. On 
January 16, 2001, Alpha Partners sent additional tag lines options to Transamerica upon 
Transamerica's request to see more choices. On February 27, 2001, Alpha Partners sent 
Transamerica an outline of the written project components. (Finding No. 17, R. 1022-23.) 
18. There were delays at various junctures of the project after that, mostly 
attributable to Transamerica and its process of making decisions. Alpha Partners was 
extremely prompt and diligent about getting its work done in the proposed time frame 
envisioned, and Alpha Partners did not delay the project by its action or inaction. Alpha 
Partners was anxious and ready to perform and did all it could to move things along 
according to the proposed time frame. Transamerica did not provide the required approvals 
of the outline until the week of April 23, 2001, when the entire project had been scheduled 
for completion. As a result of Transamerica's delays, Alpha Partners was not able to 
present the three design options for the corporate logo mark until May 14, 2001. Although 
the contract required Transamerica to approve one of the three design options within a week 
after receipt, the logo mark was not actually approved until September 24, 2001. 
Throughout the months of May and June 2001 the progress of the project continued to suffer 
13 
as a result of Transamerica's failure to make decisions and provide feedback and approvals. 
(Finding No. 18, R. 1023; R. 1022T at 97, 146.) 
19. To assist in the project, Ms. Hecht hired Kristine Detweiler of the Detweiler 
Group as an independent contractor to do the writing for the project. Alpha Partners' 
contract with the Detweiler Group called for Alpha Partners to pay Ms. Detweiler $80,000 
for her work. However, Ms. Detweiler charged, and Alpha Partners ultimately paid Ms. 
Detweiler, $71,200. This was because the contract terminated before the completion of all 
project work. In addition to tasks performed directly on the project, Alpha Partners 
undertook the project management and oversight. (Finding No. 19, R. 1023; R. 1022T, at 
140-42,216-17.) 
20. Ms. Hecht also hired Brian Sisco of 212 Associates to do the graphics and 
design work on the project. Mr. Sisco was also an independent contractor, and the contract 
between 212 Associates and Alpha Partners called for Alpha Partners to pay 212 Associates 
$64,000 to $67,000 for its work on the project. 212 Associates ultimately charged Alpha 
Partners, and Alpha Partners paid 212 Associates, a little less than $60,000.00. Again, this 
was because the contract terminated before the completion of all project work. (Finding No. 
20, R. 1023-24; R. 1022T, at 216-17.) 
21. The project was on schedule with the proposed timetable in the Letter of 
Agreement until late January 2001. In mid-February 2001, Mary Ann Eastman of Alpha 
Partners sent a new project schedule to Transamerica with a completion date of July 23. 
Alpha Partners did not mention at this time the prospect of charging additional fees to 
Transamerica. There were additional delays on Transamerica's part, and on May 2, Mary 
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Ann Eastman sent a second revised schedule for project completion to Transamerica with 
the project completion by the week of August 27, 2001. Again, Alpha Partners did not 
mention charging additional fees to Transamerica. These timetables and communications 
illustrated the flexible nature of the Letter of Agreement with respect to the completion date. 
(Finding No. 21, R. 1024.) 
22. In late May 2001, the parties contracted for two expansions to the scope of the 
project. One expansion was the addition of a 6th Product Profile, at a cost (fees and 
expenses) of $10,750, and another expansion was a 3rd round of revisions to the Corporate 
Identity program, at a cost of $6,750 in fees and expenses. Transamerica paid Alpha 
Partners in full for the work on these two expansions. The expansions added more time to 
the project completion date. (Finding No. 22, R. 1024.) 
23. Alpha Partners5 main contact at Transamerica through June 2001 was William 
Miller. In early July 2001, Mr. Miller was fired by John Riazzi, the new CEO of 
Transamerica. John Riazzi became Alpha Partners' primary contact at Transamerica at that 
point. (Finding No. 23, R. 1024.) 
24. The transition or handoff from Mr. Miller to Mr. Riazzi was not smooth, and 
Mr. Riazzi was not fully apprised about the project when he took over. Ms. Hecht was 
anxious to keep things moving and contacted Mr. Riazzi almost immediately after she 
learned from Mr. Miller that he had been fired. That series of events within Transamerica, 
of which Ms. Hecht was aware, also contributed to the delays. (Finding No. 24, R. 1025.) 
25. Ms. Hecht arranged to meet with Mr. Riazzi as soon as possible. Ms. Hecht 
sent various items to Mr. Riazzi in preparation for the July 20 meeting in Dayton, Ohio. 
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Ms. Hecht did not take with her the later August 31, 2001 invoices, and the invoices she 
referred to in other communications to Mr. Riazzi and Mr. Leeby, Alpha Partners5 
accountant, were invoices from May and earlier in July 2001. (Finding No. 25, R. 1025.) 
26. During their meeting in Ohio on July 20, Mr. Riazzi told Ms. Hecht that 
Transamerica had paid Alpha Partners up front in full for the project and would not pay 
Alpha Partners anything more to complete the project. Ms. Hecht agreed and stated that 
would be so if there were no more long delays and that she expected Mr. Riazzi to be the 
point man and make decisions that would move the project along and get it done. (Finding 
No. 26, R. 1025; R. 1022T, at 117; Trial Ex. 19.) 
27. Ms. Hecht had written Mr. Miller in April 2001 and stated that delays were 
costly and indicated that there could be additional fees, citing to page 13 of the Letter of 
Agreement. She also stated that if the project was not done by September 2001, she would 
submit an estimate revision for Transamerica's approval. This letter did not refer to page 12 
of the Letter of Agreement. This letter was another indication that if the project went 
beyond September 2001, the estimate revision clause on page 13 of the Letter of Agreement 
would apply, not the additional fee clause on page 12. (Finding No. 27, R. 1025-26.) 
28. Mr. Riazzi had this letter in advance of the July 20, 2001 meeting. Mr. Riazzi 
indicated there would not be further delays and Ms. Hecht indicated there would be no 
further fees under those circumstances. (Finding No. 28, R. 1026.) 
29. Ms. Hecht prepared a summary of the July 20 meeting. (Finding No. 29 
excerpt, R. 1026; Trial Ex. 19.) 
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30. Ms. Hecht accurately represented to Mr. Riazzi at the July 20 meeting that 
there would be no additional fees if there were no further delays. Nevertheless, there were 
further delays. See Finding Nos. 30-33, 38, R. 1026-29; Conclusion No. 4, R. 1031-32.) 
31. Soon after the July 20 meeting, Mr. Riazzi approved the logo mark but shortly 
after that learned that Aegon needed to have input, so that approval was rescinded. Mr. 
Riazzi diligently worked to obtain Aegon approval after learning that his belief he could 
approve the logo mark was incorrect. The resulting delays in July and August were beyond 
Mr. Riazzi's control and did not stop Alpha Partners from doing other work on the project. 
Alpha Partners was working on projects for two other clients at the time, but it did not 
present evidence as to what other projects it was working on at the time, nor the effect of the 
delays precisely on its ability to generate other income. One of the subcontractors for Alpha 
Partners, Brian Sisco, was able to complete 90% of his work on the project by the end of 
August, despite delays on the logo mark. (Finding No. 31, 1026-27.) 
32. On August 17, the parties had a productive meeting in San Francisco. The 
meeting was positive, and everyone left the meeting optimistic and feeling that the project 
was moving along well. Alpha Partners presented design options for the Capability 
Brochure, and Transamerica chose an option. Mr. Riazzi described the work presented as 
having a "Tiffany, top-tier feel." To help Mr. Riazzi obtain approval from Aegon of the 
logo mark, he agreed with Ms. Hecht that it would be a good idea for her to write to Mr. 
Riazzi's boss at Aegon, Larry Norman. Ms. Hecht did so and stated in the letter that if 
further delays continued, there might be "budget implications." Those "budget 
implications" were not explained or quantified. Despite his satisfaction at that time with the 
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work, Mr. Riazzi was still unable to provide the decision on the logo mark required to move 
toward project completion. (Finding No. 32, R. 1027; R. 1022T, at 132-36; Trial Ex. 21.) 
33. After the July and August meetings Mr. Riazzi and Ms. Hecht knew that 
delays could cause additional fees. In discussing budgetary "financial implications" with 
Ms. Hecht, Mr. Riazzi understood this to mean "higher fees from Alpha Partners." Prior to 
sending the memorandum to Mr. Norman requested by Mr. Riazzi, Ms. Hecht sent a draft of 
the memorandum to Mr. Riazzi who, in an email dated August 20, 2001, told Ms. Hecht that 
the memorandum "Looks great!" On August 20, Ms. Hecht sent the memorandum to Mr. 
Norman along with information about the logo mark, including choices and color samples. 
(Finding No. 33 excerpt, R. 1027; R. 1022T, at 136-37; R. 1023T, at 245-47, 248; Trial Exs. 
22, 25.) 
34. By the end of August, Transamerica still had not made a decision on the logo 
mark. Mr. Riazzi did not obtain approval for the logo mark until September 24, 2001, at 
which time he communicated the approval to Ms. Hecht. (R. 1022T, at 138, 146; Trial Exs. 
29, 31, 32; see Finding No. 34, R. 1027.) 
35. On August 31, 2001, or shortly thereafter, Alpha Partners sent three invoices 
dated August 31, 2001 to John Riazzi. The first invoice contained a fee charge of $43,000 
for "fees for work completed to date on the original project per December 8, 2000 Letter of 
Agreement." A second invoice contained a $4,200 charge for "fees for work completed to 
date on the third round of revisions to the logo mark per June 8, 2001 change order." The 
third invoice contained a charge for $3,850 for "fees for work completed to date on the 
addition of core bonds to the product profiles and presentations pages per May 30, 2001 
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change order." The only explanation Alpha Partners gave for these extra charges were that 
"the delays to date (from April, the original project completion date, through the present) 
have caused project billings to go well into the plus 20 range . . . . Total billings to date 
reflect significant down time and the need for remobilization of our team after lengthy 
delays, as well as the costs associated with project management over a much longer period 
than originally anticipated." Alpha Partners also voluntarily extended the grace period to 
November 8, 2001. (Finding No. 35, R. 1028; "Invoice Packet," 8/31/01, attached as 
Addendum Ex. 3, comprising Trial Exs. 31, 26, 29, 30, 27, 32.) 
36. Mr. Riazzi received the August 31 invoices in early September and left Ms. 
Hecht a voice mail message telling her that he was "confused" by them. Because of the 
extended period of delay attributable to Transamerica, Alpha Partners had invoked its right 
under the contract to increase its fees by up to 20%. Alpha Partners' August 31 Invoice 
Packet stated as much: 
The enclosed summary details billings to date in relation to the maximum total 
balance billable on the current project through September 8, 2001. The delays 
to date (from April, the original project completion date, through the present) 
have caused project billings to go well into the plus-20% range (the letter of 
agreement indicates that fees may vary plus or minus 20% of project 
estimates). Total billings to date reflect significant down time and the need 
for remobilization of our team after lengthy delays, as well as the costs 
associated with project management over a much longer period than originally 
anticipated. 
According to the Letter of Agreement, until September 8, 2001 (nine months 
from the date of project inception), total project fees are clearly capped at the 
estimate plus a maximum of 20% - regardless of how much time we spend to 
complete the project. But if TIM postpones project completion beyond 
September 8, 2001, the Letter of Agreement indicates that Alpha Partners will 
submit an estimate revision for approval by TIM. The original deadline for 
project completion was in April of this year, but we allow for a grace period of 
nine months through September 2001. 
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To make things a bit easier for TIM, we would like to extend the grace period 
for an additional two months, to November 8, 2001. If we receive a decision 
from TIM regarding the logo mark within the next week or so, we will be able 
to finish the project in that time period. But if the project cannot be completed 
by November 8 due to continued delays regarding the logo mark, we would 
submit for your approval at that time a change order authorizing a fee of 
$6,570 per month for each additional month of delay. This represents 
approximately 2.75% of the original project total of $239,000. 
In addition to the letter, Ms. Hecht also prepared a memorandum to Mr. Riazzi 
entitled "Transamerica Delays." The memorandum summarized the delays in each aspect of 
the project and invited Mr. Riazzi to let Ms. Hecht know if he had any questions. (Finding 
No. 36 excerpt, R. 1028; R. 1022T, at 144-45, 155-57; Addend. Ex. 3.) 
37. The August 31 invoices stated that payment was due within 30 days of receipt, 
but Transamerica never paid those invoices. (Finding No. 37, R. 1028.) 
38. On October 1, 2001, Mary Ann Eastman sent an e-mail to John Riazzi and 
others at Transamerica stating that the new date for completion of the project was December 
17, 2001. Ms. Eastman stated that "what this means is that if we meet or beat this schedule, 
with help from Transamerica, there will be no additional fees due to project delays." The 
parties continued to work toward project completion. Mr. Riazzi responded to Ms. 
Eastman's email on October 3 by asking that Alpha Partners further expedite project 
completion. He did not raise any questions or concerns about the August 31 invoices at that 
time. Alpha Partners responded to Mr. Riazzi's request by agreeing to complete the project 
by November 19, 2001. (Finding No. 38, R. 1028-29; R. 1022T, at 144-45, 146, 155-57; 
Trial Exs. 31, 68, 70.) 
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39. Mr. Riazzi reasonably did not understand what the August 31 invoices were 
for and sent them to Lake Setzler, CFO of Transamerica, in mid-October 2001. In mid-
October, Alpha Partners contacted Transamerica to find out why the August 31 invoices had 
not been paid. Alpha Partners' bookkeeper Reg Leeby explained the nature of the charges 
contained in the August 31 invoices to Mr. Setzler. On October 17, 2001, Mr. Riazzi 
emailed Mr. Setzler: 
Hey Lake: Have you had a chance to evaluate where we stand on our financial 
obligations to Alpha? Last time we spoke I was confused as to what 
outstanding obligation we had given our "prepayment" back in 12/00. If she 
is holding us up due to payment on "change orders" I will be in her face 
immediately!!! If there is some original outstanding commitment, let me 
know so we can button this project up. 
The following day, Mr. Setzler, after reviewing the invoices as well as the contract, replied 
to Mr. Riazzi that in Alpha Partners' August 31 invoice, "Liz [Hecht] is exercising her right 
to bill up to 20% more than the original estimate. $43K represents 18% increase." (Finding 
No. 39, R. 1029; R. 1022T, at 147; R. 1023T, at 300-03, 322-24; Trial Exs. 33, 72.) 
40. On October 29, 2001, Ms. Hecht called Mr. Riazzi and stated that the August 
31 invoices should be paid, but Mr. Riazzi replied that Alpha Partners had been paid in full 
up front and Transamerica would not pay the invoices. Ms. Hecht responded that she would 
turn the matter over to her attorney. Ms. Hecht had instructed her partners on October 20 
that Transamerica was not going to pay the invoices and that if they did not make payment 
by October 24, all work was to stop. Her communications to Mr. Riazzi and her partners 
constitutes a termination of the contract by Alpha Partners. (Finding No. 40, R. 1029.) 
41. Mr. Riazzi's later letter of December 4, 2001, to Ms. Hecht in which he stated 
that Transamerica had terminated the contract was, under the circumstances, a formality, 
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and in reality, Alpha Partners had already terminated the contract on October 29, 2001. 
(Finding No. 41, R. 1029.) 
42. On November 15, 2001, Alpha Partners sent an invoice for its claimed 
damages in the amount of $64,772.16. Alpha Partners also sent invoices in the amount of 
$2,975 and $1,227 respectively. The charges included $43,000 billed on August 31, 2001, 
under the 20% variance clause, constituting 18% of the original project fee estimate; $4,800 
under the 20% variance clause, constituting an additional 2% of the original project fee 
estimate; $10,800 for work done after the originally agreed contract completion date of 
September 8, 2001; $5,204.67 for expenses and reimbursables, plus interest on past due 
balances; and $2,975 and $1,227 constituting 20% on the change orders. (Finding No. 42, 
R. 1029, Trial Ex. 9; R. 1022T, at 153-55.) 
43. Transamerica had already paid Alpha Partners $263,000 in fees and expenses, 
$240,750 of which was fees. Alpha Partners paid its strategic partners close to $130,200, 
which left Alpha Partners with a profit of over $100,000 for this project. (Finding No. 43, 
R. 1029.)5 
44. After Alpha Partners terminated the contract, Transamerica hired another firm, 
FRCH, to do work similar to what Alpha Partners had promised to do, and Transamerica 
paid FRCH $60,797.00. (Finding No. 44, R. 1030.) 
45. Alpha Partners' "termination" of the contract in late October 2001 came six 
months after the project target completion date and six weeks after the originally agreed 
The evidence showed Alpha Partners' revenues, not profits. Nevertheless, Alpha Partners did not itself put 
on evidence of its expenses or overhead to adjust the revenue number down. Consequently, while Alpha 
Partners disagrees with the finding on this ancillary point, it does not challenge this finding on appeal. 
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upon contract period. Alpha Partners continued to work on the project up to the date of 
termination. (Addend. Ex. 2, at 10, 13; R. 1022T, at 219; see Finding Nos. 40-41, R. 1029.) 
SUMMARY OF THE ARGUMENTS 
This case requires reversal regardless of whether the Court undertakes a legal, law-
and-fact, or purely factual analysis. The district court's decision deprived Alpha Partners of 
the benefit of its bargain despite Transamerica's material nonperformance. The law entitles 
Alpha Partners to a remedy for damages clearly contemplated by the contract and 
demonstrated by the evidence. 
First, the district court erred as a matter of law in its construction of the contract. The 
district court precluded Alpha Partners from collecting an agreed-upon fee unequivocally 
expressed by the parties in writing. The court concluded that Alpha Partners could not 
charge more than its original estimate, despite clear contract language to the contrary. The 
Court also held the timing provisions of the contract to be "unbreachable" by Transamerica, 
subjecting Alpha Partners to delays far beyond those anticipated in its original fee estimate 
with no remedy - despite a 20% variance provision designed on its face for just such an 
exigency. The district court's reading and application of the law are mistaken. They should 
be corrected by this Court under the nondeferential standard employed in reviewing purely 
legal issues. 
Second, the district court erred as a matter of law in concluding that damages were 
unavailable to Alpha Partners under the contract. This conclusion flowed directly from the 
district court's conclusion that the contract terms were "unbreachable." The law provides a 
remedy to a nonbreaching party, however, and Alpha Partners is entitled to receive the 
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benefit of its negotiated bargain. The unchallenged underlying facts demonstrate the district 
court drew the wrong conclusion regarding Alpha Partners9 damages. Under the correction 
of error standard employed both for legal questions and mixed questions of law and fact, 
this Court should reverse. 
Finally, and in the alternative, the district court's key findings of fact are clearly 
erroneous. The district court held that the contract required a change order for a fee 
variance of 20%; that the contract did not allow Alpha Partners to charge more than its 
estimate; and that Alpha Partners' additional fees were not warranted by Transamerica's 
substantial, material delays. To the extent any of these are in fact questions of fact, they are 
clearly erroneous. Alpha Partners accordingly marshals the evidence and demonstrates the 
clear error. Viewing the facts in the light most favorable to the district court's 
determination, the record demonstrates that these findings are clearly against the weight of 
the evidence. 
Accordingly, this Court should reverse. Judgment should be ordered in favor of 
Alpha Partners and against Transamerica for the fees and expenses incurred by Alpha 
Partners within the contracted 20% range, which Transamerica has refused to pay. The case 
should then be remanded to the district court for a determination in the first instance of 
attorney's fees, costs, and interest as provided in the contract and by law.6 
The decision awarding costs to Transamerica should also be reversed for these reasons and 
for the independent reason that the district court's cost analysis was improper. 
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ARGUMENT 
I. THE DISTRICT COURT MISCONSTRUED THE FEE PROVISIONS OF 
THE PARTIES' WRITTEN CONTRACT. 
This Court undertakes a review of the relevant contract provisions pursuant to 
established standards of review. Whether a contract provision is ambiguous presents a 
threshold question of law. See, e.g., WillardPease Oil & Gas Co. v. Pioneer Oil & Gas 
Co., 899 P.2d 766, 770 (Utah 1995). An ambiguity exists in a contract provision only if it is 
capable of more than one reasonable interpretation. See Wagner v. Clifton, 2002 UT App 
109, f 12, 62 P.3d 440, 441. If there is no ambiguity the Court interprets the provision as a 
matter of law, giving no deference to the district court's decision and no consideration to 
extrinsic evidence, even if relied upon by the district court. See Jeffs v. Stubbs, 970 P.2d 
1234, 1251 (Utah 1998). 
Here, the fee provisions are unambiguous and therefore construed de novo. See 
Willard Pease, 899 P.2d at 770. Notably in this case, the district court's construction of the 
fee provisions was based on the language of the contract itself. (Conclusions of Law Nos. 
1-2, Addend. Ex. 2, at 14-15.) Indeed, the district court noted that the contract's "main 
terms are certain." (Conclusion of Law No. 1, Addend. Ex. 2, at 14.) The district court 
simply misread them. 
A. The District Court Incorrectly Ruled that Alpha Partners Could Not 
Assess Fees in Excess of Its Original Estimate Without a Written Change 
of Scope Agreement. 
Fees for the Transamerica project were estimated in the contract to be $239,000. 
(Addend. Ex. 2, at 11.) The parties agreed, however, that the fees quoted at the outset of the 
project were only an estimate. The contract specifically provided: 
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The fees quoted here are based on an estimate of time required by Alpha 
Partners to perform the work described as well as fair market value for these 
services. Fees may vary 20% above or below the estimates stated in this letter 
of agreement. Fees would exceed this estimate by more than 20% only if 
Transamerica requests expanding the scope of the project as defined here (see 
Additions, Revised Estimates and Contingencies, next page, for a list of 
circumstances that constitute expanding the scope of the project). 
Any significant revisions or additions to the services or components described 
here will be billed as additional services above this estimate. Such additional 
services include but are not limited to: material changes in the extent or 
complexity of any elements of the project (i.e., an increase in the projected 
length of the capability brochure or an increase in the number of background 
interviews), and changes made by Transamerica after approval already has 
been given for a specific stage of work (i.e., substantial changes after approval 
of the design direction or final draft copy). 
. . . Alpha Partners will submit written estimates for [Transamerica's] approval 
if, for any reason, [Alpha Partners] expect[s] to exceed the total fee quoted 
here by more than 20%. 
(Addend. Ex. 2, at 11, 12, 13 emphasis added.) 
Despite this clear contract language, the district court refused to require Transamerica 
to pay Alpha Partners' invoices based on fees charged within the 20% range. (Addend. Ex. 
1, at 14-15.) The district court concluded: 
The court does not read the contract, page 12 and the 20% clause, to 
allow Alpha to increase the contract price by up to 20% for any reason it 
desires . . . . The contract does not allow Alpha to merely add a percentage, be 
it 1%, 5%, 18%, or 20% Despite Alpha's frustrations, the contract does 
not call for "self help" but allows only that Alpha may, if the project is 
postponed by [Transamerica] beyond nine months, submit a revised estimate 
for approval. It does not allow an invoice for additional fees because Alpha is 
frustrated nor because they feel [Transamerica] is taking too long on the 
project. 
(Conclusion of Law No. 1, Addend. Ex. 1, at 14.) 
This conclusion of the district court is incorrect as a matter of law. The initial fee 
estimate agreed to by the parties was plainly and unambiguously an estimate: the parties 
26 
expressly said so. The case law holds that an estimate is self-definitional. See, e.g., Bair v. 
Montrose, 166 P. 667, 669 (Utah 1921) (holding estimate "is advisory only," an 
"approximate calculation") (citing, inter alia, Br anting v. Salt Lake City, 153 P. 995 (Utah 
1915)); J.E. Hathman, Inc. v. Sigma Alpha Epsilon Club, 491 S.W.2d 261, 266 (Mo. 1973) 
("An estimate does not pretend to be based on absolute calculations but is exactly what the 
word means, an estimate.5') (collecting citations); Denniston & Partridge Co. v. Mingus, 179 
N.W.2d 748, 752-753 (Iowa 1970) ("An estimate is equivalent of 'more or less' and does 
not pretend to be based on absolute calculations.") (collecting citations). 
By the terms of the contract itself, Alpha Partners' fees "may vary 20% above or 
below the estimates stated in this letter of agreement." (Addend. Ex. 2, at 12.) 
Notwithstanding this clear language, the district court purported to rewrite the contract for 
the parties, holding that Transamerica could not be required to pay any more than the 
original fee estimate. (Addend. Ex. 1, at 14-15.) This conclusion renegotiates the bargain 
struck by the parties and thereby contravenes Utah law. See, e.g., Perrenoudv. Harman, 
2000 UT App 241, Tf 13 n.3, 8 P.3d 293, 297 (Utah courts will not rewrite contracts). This 
Court should correct that error. 
The district court confused the 20% variance clause - a specific agreement between 
the parties regarding the fees to be charged under the contract - with the "more than 20%" 
clause, which required certain pre-conditions for Alpha Partners to invoke. The lower 
court's Conclusion No. 1 evidences this confusion: 
[Alpha Partners' Liz] Hecht testified that she decided to "assess" additional 
fees. That is not allowed by the contract. If there is a delay described on page 
13 of the LOA, Alpha was required to submit a revised estimate for TIM 
approval. That was never done. The language of page 12 refers to the next 
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page, page 13, and does so in the context of going above the 20% for material 
changes. 
(Conclusion No. 1, Addend. Ex. 1, at 15.) This conclusion is demonstrably wrong; this 
Court need only read the contract to see the error. Under the contract, fees up to 20% of the 
original estimate simply did not require "a revised estimate for TIM approval"; only fees 
over 20% did. (Addend. Ex. 2, at 13.) 
In sum, the district court erred as a matter of law in its construction of the parties' 
written contract. This Court, exercising its role to correct legal error in the lower courts, 
should reverse. Because the parties specifically contracted for the fees invoiced to 
Transamerica, the district court's decision denying Alpha Partners contract fees due and 
owing within the 20% range - all of which were invoiced separately - cannot be sustained.7 
B. The District Court Incorrectly Concluded that the Contract Was 
"Unbreachable" by Transamerica, Even Though It Simultaneously 
Acknowledged Transamerica's Delays Were Material and Excused Alpha 
Partners from Further Performance. 
The correct reading of the contract just discussed renders moot the district court's 
opinion of whether Transamerica breached the agreement by its substantial delays. 
(Conclusions of LawNos. 1-2, Addend. Ex. 1, at 14-15.) Transamerica breachedhy failing 
to pay the contract amount to which it had previously agreed, and for which it was properly 
invoiced. In other words, Transamerica breached by its conceded failure to pay Alpha 
Partners monies that are, as a matter of law, due and owing under the plain language of the 
In this appeal, Alpha Partners voluntarily, though reluctantly, foregoes any additional claim for fees 
exceeding 20% that were incurred and invoiced after September 8, 2001. Despite its continued belief that it 
was improperly deprived of such fees by Transamerica, Alpha Partners desires to focus this appeal on those 
issues most clearly identifiable as reversible error in the limited space allotted for appellate briefing. 
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fee provisions. See, e.g., Kraatz v. Heritage Imps., 2003 UT App 201, % 4, 71 P.3d 188, 192 
(contracting parties entitled to the benefit of their bargain).. 
Nevertheless, the district court tied its conclusions of law regarding Transamerica's 
breach directly to project delays. (Conclusions of Law Nos. 1-3, Addend. Ex. 1, at 14-15.) 
Thus, as an alternative legal ground for reversal, Alpha Partners shows the Court that the 
district court's conclusions regarding the effect of Transamerica's nonperformance and 
delays are incorrect as a matter of law. 
1. The unchallenged findings and conclusions show Transamerica was 
responsible for material nonperformance delays, constituting a 
breach of contract. 
There is no dispute in the district court's findings and conclusions about the nature or 
cause of the delays in contract performance. The district court found and concluded that 
there were substantial delays in completion of the project; that Transamerica was the party 
responsible for those delays; and that the contract terminated more than seven months after 
the original target date of the week of April 23, 2001. (Findings Nos. 13, 18, 23-24, 31, 
Addend. Ex. 1, at 5, 7-10; Conclusion No. 5, Addend. Ex. 1, at 16.) The trial court made 
specific findings and conclusions on those issues that are not challenged here: 
There is no question, and the court has found as fact and concludes as a matter 
of law, that TIM was responsible for these delays in the project.... 
All delays until termination were the fault of TIM, not Alpha 
TIM was not fully cooperating and so their inaction, coupled with the 
substantial performance by Alpha, excuses the further performance by Alpha. 
The product would have been produced by Alpha, in the court's view, much 
earlier had TIM been compliant to the needs of Alpha The delays in TIM 
going from in-house to a general investment manager could have been 
avoided first by their prompt action under this agreement. 
The delays in the project were, as noted several times, occasioned by TIM, not 
Alpha. 
(Conclusions Nos. 1, 5, 8, Addend. Ex. 1, at 14, 16, 18.) The district court also specifically 
concluded that these delays were "material," excusing Alpha Partners' further performance 
under the contract. (Conclusion No. 5, Addend. Ex. 1, at 16.) 
Despite these unchallenged findings and conclusions, the district court inexplicably 
concluded that Transamerica's substantial nonperformance did not constitute a contract 
breach. As this Court knows, however, this is the time-honored definition of a breach. See, 
e.g., Restatement (Second) of Contracts § 243 (1979); HRPTAdvisors v. MacDonald, 
Levine, Jenkins, & Co., P.C, 686 N.E.2d 203, 212, n.16 (Mass. Ct. App. 1997) ("It is well 
settled that a material breach of contract by one party excuses the other party from 
performance as matter of law. . . ."); cf. Central Oil Co. v. Southern Refining Co., 97 P. 177, 
177-78 (Cal. 1908) ("Performance by the party not in fault is always excused by the 
wrongful refusal to perform by the other party."); cf. MUJI 26.40 (plaintiff excused from 
further performance by material breach of defendant). 
The district court made all the appropriate subsidiary findings and conclusions; it 
simply misapplied the law on the ultimate question. That error is reviewed by this Court for 
correctness. See State v. Pena, 869 P.2d 932, 935 (Utah 1994) ("[Amplications of law to 
findings of fact that produce conclusions of law are reviewed under a nondeferential 
standard, i.e., for correctness."). Here it requires reversal. 
Contracts must be construed as a whole, giving effect to all their provisions. See, 
e.g., Orlob v. Wasatch Management, 2001 UT App 287, \ 14, 33 P.3d 1078, 1081. The 
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district court's construction runs afoul of this clear law because it nullifies the 20% 
provision. Using the district court's reasoning, there is no conceivable scenario within the 
ordinary course of contract performance under which Alpha Partners could ever collect a 
dime more than its estimate. This holding contradicts the plain meaning of that word. See 
supra part LA. (collecting citations recognizing ordinary meaning of "estimate"). 
As demonstrated in the contract itself, the 20% variance clause was designed to allow 
Alpha Partners to deal with significant, material impacts on contract performance. (Addend. 
Ex. 2, at 13.) The contract specifically says so: "Any significant revisions or additions to 
the services or components described here will be billed as additional services above this 
estimate." (Addend. Ex. 2, at 13.) The contract provides a nonexhaustive list of examples 
of such items: "Such additional services include but are not limited to: . . ." (Addend. Ex. 2, 
at 13, emphasis added.) Both the specific example given and the open-ended nature of the 
type of contingency provide for fee adjustments based on delays: "material changes in the 
extent or complexity of any elements of the project . . . ." (Addend. Ex. 2, at 13, emphasis 
added.) These terms are to be construed in accordance with their ordinary meanings and in 
the context of the surrounding language. See, e.g., ELM, Inc. v. M.T. Enters., 968 P.2d 861, 
863 (Utah Ct. App. 1998). 
The district court, relying solely on the contract language itself, nevertheless held that 
this clause related only to matters exceeding 20% of the original estimate. (Conclusion No. 
1, Addend. Ex. 1, at 1030-31.) The court opined that "[i]f there is a delay described on page 
13 of the LOA, Alpha was required to submit a revised estimate for TIM approval." 
(Conclusion No. 1, Addend. Ex. 1, at 1031.) A mere reading of the provision demonstrates 
^1 
this is erroneous as a matter of law. An additional written estimate was only required if the 
impact would exceed the total quoted fee by "more than 20%" - not if it would merely fall 
within the 20% range. (Addend. Ex. 2, at 13.) 
In sum, fees falling within 20% of Alpha Partners' original estimate were previously 
agreed to by Transamerica and are due and owing. See supra part LA. There is no contract 
obligation that Alpha Partners engage in the kinds of prerequisites the district court 
attempted to impose. If, as the court below held, Alpha Partners was required to "justify" its 
estimate-plus-20% invoicing, the contract itself provides unequivocal justification for the 
invoices based on Transamerica's undisputed material nonperformance delays. The district 
court's own unchallenged findings and conclusions mandate this result if the law is properly 
applied. 
2. The law provides a remedy for unreasonable contract delay even if 
the contract itself does not say so. 
Ultimately, the district court suggested Transamerica's unreasonable delay could not 
constitute a contract breach. (Conclusion No. 1, Addend. Ex. 1, at 14.) The court 
determined "the contract terms relating to the timing are not 'breachable' under the 
language of the agreement because they are so indefinite." (Conclusion No. 1, Addend. Ex. 
1, at 14.) It supported its conclusions by observing that the contract itself gave no remedy 
for delay. (Conclusion No. 2, Addend. Ex. 1, at 15.) These holdings are wrong as a matter 
of law. 
Even if the contract had not specifically provided a timetable, a contracting party 
may not subject another party to the agreement to unreasonable delays. This Court's clear 
holdings reflect the well-established common law rule: when a contract fails to provide a 
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definite time within which a certain act must be done, the law implies that the act must be 
done within a reasonable time. See, e.g., Watson v. Hatch, 728 P.2d 989, 990 (Utah 1986). 
Thus, as a matter of law, the material delays found by the district court constituted a breach. 
3. The lower court erred in its "novation" analysis. 
In opining that Transamerica did not breach by its lengthy delays, the district court 
also concluded that "the parties arrived at a novation on several occasions with respect to 
the timing of the performance." (Conclusion No. 2, Addend. Ex. 1, at 15.) Again, the 
district court's analysis is erroneous as a matter of law. 
A "novation" cannot occur in the law without the complete extinguishment of all 
obligations in the contract and the complete substitution of an entirely new contract. This is 
the common law rule; this is the rule in Utah. See D.A. Taylor Co. v. Paulson, 552 P.2d 
1274 (Utah 1967). Moffat County State Bank v. Told, 800 P.2d 1320, 1323 (Colo. 1990) 
("A mere modification will not suffice; anything remaining of the original obligation 
prevents a novation.") "[OJordinarily it must appear that the new contract is so radically 
different from the old one that it necessarily supersedes it as an entirety." Id. 
There is no evidence of that here. Indeed, Transamerica itself sued on the Letter of 
Agreement. (R. 96-114.) To the extent the district court's truncated analysis on this point is 
a factor in the lower court's decision, the conclusion should be corrected by reversal. 
C. The District Court Erred in Refusing to Require Transamerica to Pay 
Alpha Partners' Expenses and Reimbursables. 
By declining to enforce the contract as written, the district court failed even to 
require Transamerica to compensate Alpha Partners for its expenses and reimbursables. 
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(See Fact Nos. 37, 43, supra.) Such payment was clearly called for by the contract. 
(Addend. Ex. 2, at 11-12.) That decision must be reversed. 
This issue, though of lesser monetary value, is just as important in demonstrating the 
fallacy inherent in the district court's reasoning. As with contract fees, contract expenses 
were estimated at the outset of the contract. (Addend. Ex. 2, at 11.) The parties then 
agreed: "Expenses may vary 20% above or any amount below the estimate provided in this 
letter of agreement." (Addend. Ex. 2, at 12.) The plain language of this agreement calls for 
payment by Transamerica of expenses falling within that plus-20% range -just as with fees. 
(Addend. Ex. 2, at 12.) It would be ludicrous to suggest Alpha Partners could not exceed its 
cost estimate; the same holds true for its fee estimate. Transamerica's failure to pay its clear 
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contract obligations constitutes a breach. 
II. THE DISTRICT COURT ERRED AS A MATTER OF LAW IN 
CONCLUDING THAT ALPHA PARTNERS COULD NOT RECOVER 
DAMAGES UNDER THE CONTRACT. 
The district court suggested Alpha Partners had no remedy under the contract for 
Transamerica's material nonperformance because it did not constitute a breach. 
(Conclusion No. 3, Addend. Ex. 1, at 15.) The court further opined that Alpha Partners' 
damages were not compensable. (Conclusion No. 7, Addend. Ex. 1, at 17-18.) These 
conclusions are reviewed for correctness as they constitute either pure questions of law or 
mixed questions of law and fact. See, e.g., Kessimakis, 1999 UT App 130, ^  8, 977 P.2d at 
1228; Pena, 869 P.2d at 935. In this case, they constitute reversible error. 
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Despite using the word "penalty" in its opinion, the district court did not hold that the 20% variance clause 
constituted an unenforceable penalty under Utah contract law. (Addend. Ex. 1, at 2.) Even if this 
interpretation could be put on what the district court did, that is not what the 20% variance clause is. See, 
e.g., Reliance Ins. Co. v. Utah Dep 't of Tramp., 858 P.2d 1363, 1367 (Utah 1993). 
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A. Contract Damages for Breach Are Available to Alpha Partners. 
The law in this state, as in all other common law jurisdictions, holds that a 
nonbreaching party is entitled to the benefit of its bargain. See, e.g., Kraatz v. Heritage 
Imps., 2003 UT App 201, Tj 4, 71 P.3d 188, 192. This hornbook law is true regardless of 
whether the contract specifically so states. The district court failed to apply that law 
properly in this case. 
As already shown, Alpha Partners had two contract bases for compensable injuries in 
this case. First, Alpha Partners was deprived of properly invoiced fees that came within 
20% of its original estimate. Second, Alpha Partners was deprived of its expenses and 
reimbursables under the contract. As demonstrated in part I, Transamerica's failure to pay 
these amounts constituted a breach. Reversal of the breach issue establishes Alpha Partners' 
damages a fortiori. See Kraatz, supra (failure to pay amounts owing under a contract 
causes performing party compensable injury). 
Accordingly, the district court's Conclusion No. 3 holding no damages because of no 
breach must be reversed. (Addend. Ex. 1, at 15.) 
B. Alpha Partners Met the Legal Element of Damages to Make Out Its 
Contract Claim. 
The court below also concluded that Alpha Partners' damages were "insufficiently 
proven." (Conclusion No. 7, Addend. Ex. 1, at 1033-34.) It is difficult to see how this is 
possible. To the extent Conclusion No. 7 is based on the same reading of the contract 
underlying the erroneous legal conclusions discussed in part I above - and it explicitly is -
that decision must be reversed. (Conclusion No. 7, Addend. Ex. 1, at 1033-34.) 
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In addition to the grounds already discussed, the district court gave three other 
reasons for its decision: 
(1) The amount billed has not been validated by evidence but appears to be just an 
attempt to claim an amount arbitrarily . . . . Alpha has not shown that its time 
justified an 18% or 20% increase or any other amount of increase [T]he 
estimate and contract is [sic] tied to the time needed to perform the work and fair 
market value. Alpha has failed to show, even if there was a breach, how the 
amounts claimed tie to an amount of work, or expenses and reimbursables. 
(2) The amount billed . . . is not consistent with Alpha Partners9 historical use of 
similar contractual clauses with other clients. 
(3) Alpha has not shown what "other business" it might have been expected to obtain 
had it not been engaged in this project nor what that business was worth and what 
they lost by staying on this project There was no showing that Alpha could 
have earned any set amount from other work. 
(Conclusion No. 7, Addend. Ex. 1, at 17-18.) None of these rationales is legally 
supportable. 
First, the district court erred by conducting a quantum meruit type analysis rather 
than a contract analysis. In suggesting that Alpha Partners needed to keep track of or show 
actual hours spent on the project, as opposed to the overall time period of the contract, the 
district court imposed a requirement not agreed to by the parties. This approach violates 
numerous basic tenets of contract law.9 
The district court's analysis is fundamentally flawed, not to mention internally 
inconsistent. The district court itself noted that the project was not an hourly type project: 
9 
See, e.g., Perrenoud, 2000 UT App 241,113 n.3, 8 P.3d at 297 (courts will not impose requirements on a 
contracting party beyond those in the contract itself); Mowry v. McWherter, 14 A.2d 154, 157-58 (Pa. 1950). 
(courts will not relieve a party of a contract obligation even if it constitutes a bad bargain). See, e.g., Martin 
v. Fly Timber Co., 825 So. 2d 691, 695 (Miss. Ct. App. 2002) (the courts will not question the adequacy of 
consideration given in a contract); Boswell v. Zephyr Lines, Inc., 606 N.E.2d 1336, 1342 (Mass. 1993) (a 
party is not entitled to quantum meruit where there is a contract governing the same subject matter. 
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"The premise of the contract was that it was based on a job to be performed within a period 
of time. It was not an hourly project, but clearly to be done within some time and not to go 
on indefinitely or forever." (Conclusion No. 5, Addend. Ex. 1, at 1032.) The court also 
held that Transamerica's delays of many months were substantial and material. How the 
court could simultaneously conclude that the compensation did not tie to the time needed to 
perform the contract is not explained. 
Second, the district court drew an inappropriate conclusion from the evidence on 
Alpha Partners' purported historical use of similar contractual clauses with other clients. As 
a purely legal matter, drawing this conclusion from this evidence on appellate review would 
run afoul of Utah's rules of contract construction because the 20% variance clause is clear 
on its face. See, e.g., Jeffs, 970 P.2d at 1251 (appellate court will not consider extrinsic 
evidence in construing unambiguous contract provision, even if district court did). The 
district court's conclusion is a legal non sequitur. Moreover, the demonstrated need for 
reversal on the breach issue obviates any reliance on this ground in deciding the damage 
issue. See supra part I. 
Third, the district court's "other business" analysis is a lost profits analysis. Here, 
however, Alpha Partners merely seeks the benefit of its bargain. See, e.g., ProMax Dev. 
Corp. v. Mattson, 943 P.2d 247, 258 (Utah Ct. App. 1997). Lost profits are legally 
immaterial to whether Alpha Partners suffered damages. 
In sum, the framework of the district court's legal analysis on damages is 
demonstrably flawed. This Court should reverse. 
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III. THE DISTRICT COURT'S KEY FINDINGS OF FACT ARE CLEARLY 
ERRONEOUS. 
The district court's erroneous legal conclusions identified above require correction by 
this Court. They are dispositive of the issues on appeal; in and of themselves they require 
reversal. Nevertheless, out of an abundance of caution, Alpha Partners will undertake a 
factual analysis as well, in the event this Court were to treat any of the issues on appeal as 
factual in nature. In doing so, Alpha Partners has carefully marshaled all the relevant 
evidence as required by this Court's precedents. As shown below, even if the Court views 
the issues on appeal as factual, reversal is required. 
A. The District Court Clearly Erred in Finding that Contract Fees Could 
Only Conditionally Exceed Alpha Partners' Estimate "by 20%/' When in 
Fact the Contract Provides for Such Conditions if the Fees Exceed the 
Estimate "by More Than 20%"? 
The district court's Finding No. 10 is, on its face, clearly erroneous. That finding 
reads in its totality as follows: 
The Letter of Agreement stated: 
The fees quoted here are based on an estimate of time required by Alpha 
Partners to perform the work described as well as fair market value for these 
services. Fees may vary 20% above or below the estimates stated in this letter 
of agreement. Fees would exceed this estimate by 20% [sic] only if 
[Transamerica] requests expanding the scope project [sic] as defined here (see 
p. 13 . . . for a list of circumstances that constitute expanding the scope of the 
project." [sic] 
(Finding No. 10, Addend. Ex. 1, at 1021) (emphasis added). 
No marshaling of evidence is required to demonstrate that Finding No. 10 is clearly 
erroneous. The contract simply does not say, as the lower court found, that fees would 
exceed the estimate "by 20%" only if Transamerica requested expanding the project scope. 
1R 
The contract says rather that fees would exceed the estimate "by more than 20%" under 
such circumstances. Project expansion was not required for Alpha Partners to properly 
invoice Transamerica up to 20% beyond its prepayment. 
This clearly erroneous finding goes a long way toward explaining the district court's 
consistent misapplication of the fee provisions. It simply misunderstands and misstates the 
parties' agreement. It must be reversed. 
B. The District Court Clearly Erred in Finding that Alpha Partners Was 
Not Warranted in Invoicing Additional Fees Under the Express 
Provisions of the Contract and Could Not Recover Damages from 
Transamerica. 
Recurring in a number of the district court's findings is one key "finding" that is 
clearly erroneous and requires reversal: the district court's suggestion that Transamerica 
would never have to pay more than its prepayment without a project scope change 
regardless of its cooperation with Alpha Partners. Because the district court did not make 
one finite finding on this issue, Alpha Partners challenges those portions of each of the 
following findings to the extent they suggest Alpha Partners had no basis for its contract 
fees exceeding the amount of Transamerica's prepayment: 6a, 7, 10, 14, 29, 33, 36, 45.10 
To meet its burden in challenging factual determinations on appeal, Alpha Partners is 
required to marshal the relevant evidence for this Court. See Utah R. App. P. 24(a)(9); Robb 
v. Anderton, 863 P.2d 1322, 1328 (Utah Ct. App. 1993). Marshaling requires Alpha 
Partners to collect all the evidence supporting the challenged finding, then demonstrate that 
10
 This factual analysis simultaneously goes to breach and damages, as the evidence substantially overlaps 
between the two. See supra part II.A. (demonstrating damages issue flows from determination of breach). 
Thus, to the extent the issue of Alpha Partners' proving damages may be viewed as a question of fact, the 
evidence arguably supporting the district court's findings on damages is marshaled and refuted here. See 
supra part II. 
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such evidence, viewed most favorably to the non-appealing party, still renders the decision 
below clearly erroneous. See, e.g., McPherson v. Belnap, 830 P.2d 302, 305 (Utah Ct. App. 
1992). A review of the marshaled evidence and the record as a whole demonstrates that the 
district court's finding cannot be sustained. 
The following evidence submitted at trial arguably supports the district court's 
findings on this issue: 
* Alpha Partners agreed to discount the estimated fee by $14,000 if it were paid in 
advance; Ms. Hecht called it a "price" in her testimony. (R. 1022T, at 75.) 
*The Letter of Agreement states that the quoted fees are based on an estimate of time 
and fair market value, lays out the estimated fees, and includes the fee provisions. 
(Addend. Ex. 2, Trial Ex. 6.) 
*On October 29, Mr. Riazzi differed substantially in his view of the contract from Ms. 
Hecht's. (Trial Ex. 5.) 
*Ms. Hecht and Mr. Riazzi specifically discussed the 20% variance clause and Ms. 
Hecht agreed with him that she saw no need for additional fees either but she needed him 
to move forward quickly and he assured he could. (R. 1022T, at 117-18.) 
*Ms. Hecht told Mr. Miller that she would advise him as soon as it became apparent to 
her that Alpha Partners was going to charge fees beyond the prepayment. (R. 1022T, at 
176.) 
*On April 18, 2001, Ms. Hecht wrote Mr. Miller and said nothing about invoking the 
20% variance clause, but rather mentioned only the need to submit a change order if the 
contract was not completed within nine months. (R. 1022T, at 179; Ex. 2.) 
*Transamerica did expand the scope of the project by requesting a sixth product profile 
and a third round of revisions of the corporate identity program. These additional tasks 
increased the time necessary to complete the project, yet Alpha Partners billed for this 
extra work and Transamerica paid for it. (R. 1022T, at 180-82; Trial Ex. 7.) 
*Ms. Hecht did not indicate to Mr. Riazzi at their meeting in Dayton, Ohio, on July 20 
that if the project were delayed Alpha Partners would bill additional fees. (R. 1022T, at 
190-91; Trial Ex. 7.) 
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*Ms. Hecht's August 6 email to Mr. Riazzzi concerning the upcoming meeting in San 
Francisco on August 17 did not indicate that Alpha Partners would bill additional fees if 
the project were delayed. (R. 1022, at 191; Trial Ex. 64.) 
*Ms. Hecht did not mention additional fees in the memorandum she prepared after the 
August 17 meeting. (R. 1022T, at 191; Trial Ex. 65.) 
* Prior to sending out the August 31 Invoice Packet, Alpha Partners was experiencing a 
"bad cash flow problem." (R. 1022T, at 187.) 
*Ms. Hecht testified that her company did not keep track of the hours actually spent on 
the project. (R. 1022T, at 210.) 
* Alpha Partners never actually completed all of the work described in the contract. (R. 
1023T, at 347-48.) 
*Ms. Hecht noted to Mr. Riazzi on August 20, 2001, that "there are budget implications 
associated with further delays." (Trial Ex. 66.) 
*Ms. Eastman's email to Mr. Riazzi did not talk about fees within the 20% range. (Trial 
Ex. 68.) 
*Mr. Riazzi was confused about the August 31 Invoice Packet. (Trial Ex. 72; Addend. 
Ex. 3.) 
*Ms. Hecht testified that had the project been completed by the end of August she would 
not have charged the additional 20%. (R. 1022T, at 190-94.) 
*Ms. Hecht had numerous, repeated communications and negotiations with 
Transamerica about project delays and fees. (R. 1022T, at 46-237.) 
*Mr. Riazzi testified that Ms. Hecht made the commitment there would be no additional 
costs. (R. 1023T, at 335-37.) 
*Mr. Riazzi testified he hired another firm to complete the work because he didn't think 
anything more was owed to Alpha Partners. (R. 1023T, at 358-60, 369-70.) 
*Mr. Riazzi wrote to Ms. Hecht that TIM had paid for the marketing materials. (Trial 
Ex. 78.) 
*Mr. Riazzi consistently testified he believed no additional fees would be charged by 
Alpha Partners. (R. 1023T, at 240-80, 326-70.) 
*The contract schedule was denominated a proposed timetable. (Addend. Ex. 2, at 9.) 
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*Ms. Hecht knew big clients rarely met deadlines. (Addend. Ex. 2; R. 1022T; Finding 
No. 14.) 
*In other projects on which Alpha Partners has worked, Alpha Partners' contracts have 
had the same "20% variance clause" but in those cases, the clause was invoked only after 
the client had specifically expanded the scope of the project, not delayed it. (R. 1022T, 
at 171-74; Trial Exs. 52, 54, 55, 59.) 
*Alpha Partners' strategic partners did not charge the full amount of their estimate. (R. 
1022T, at 216-17.) 
* Alpha Partners repeatedly communicated with Transamerica without mentioning it 
would charge additional fees under the 20% variance provision or explicitly explaining 
the implications of further delays. (R. 1022T, 1023Tpassim; Trial Exs. passim.)11 
*Ms. Hecht's summary of the July 20 meeting used the words "near future." (Trial Ex. 
19.) 
*Lake Setzler provided testimony supporting Transamerica's version of scheduling, fees, 
and delays. (R. 1023T, at 239-326, 369-75.) 
* Alpha Partners did not present evidence of other projects or the effect of the delays on 
its ability to generate income. 
*A strategic partner was able to complete 90% of his work by the end of August. (Ex. 
67.) 
*Mr. Miller was favorable toward Alpha Partners and had reason to testify against 
Transamerica. (R. 1038.) 
*In addition, the district court's findings identify and couch the evidence on which it 
relied in the light most favorable to Transamerica. (Addend. Ex. 1, at 1-14; see also 
supra, Statement of Relevant Facts, incorporating without challenge, the bulk of the 
district court's findings.) 
This scattered evidence, though voluminous, is legally insufficient to sustain the 
decision below, even if a factual analysis were the correct one. The district court's holding 
is clearly erroneous, i.e., against the clear weight of the evidence. See, e.g., Sorenson v. 
This piece of evidence refers the Court to what was not said. 
This refers to evidence that was not submitted. 
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Kennecott-Utah Copper Corp., 873 P.2d 1141, 1147 (Utah Ct. App. 1994). The "fatal 
flaws" in the district court's reasoning are set out below, evincing the firm conviction that a 
mistake has been made. See, e.g., West Valley City v. Majestic Inv. Co., 818 P.2d 1311, 
1315 (Utah Ct. App. 1991); Slattery v. Covey & Co., 857 P.2d 243, 249 (Utah Ct. App. 
1993) (reversing district court's findings as against the clear weight of the evidence). 
1. The subjective belief of a witness who did not negotiate the contract 
and who was inattentive to its details is insufficient to overcome the 
language of the contract and the agreed testimony of the contracts' 
negotiators. 
The views of primarily one witness (Mr. Riazzi), contradicting express contract 
language and testimony from the witnesses who actually negotiated the contract 
(Transamerica's Mr. Miller and Alpha Partners' Ms. Hecht), is insufficient to overcome the 
weight of the evidence speaking directly to this subject. Mr. Riazzi was a latecomer who 
did not negotiate the contract, was slow in getting up to speed, and who demonstrated a 
misunderstanding of the 20% variance provision as late as October 2001. (Fact Nos. 23-24, 
36, 39.) 
If there were any ambiguity in the application of the 20% variance clause, that 
ambiguity was resolved by William Miller, Transamerica's Chief Operating Officer, who 
negotiated and signed the Contract. He testified that he discussed the 20% variance clause 
with Ms. Hecht and understood, at the time he signed the contract, that if the project were 
delayed significantly by Transamerica, Alpha Partners would charge a higher fee pursuant 
to the 20% variance clause: 
A. My understanding was that this project, although having been discussed at 
length, the final nature or time needed to complete was, you know, not 100 
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percent known until we got into it. And then based on that, we were agreeing 
that, you know, it if turned out to be bigger than anyone could imagine, that 
they could charge us up to 20 percent more, but with a cap of 20 percent. 
That if it were to be a smaller project than anyone anticipated, we could go 
down 20 percent from that, but that would be the ultimate range of the project. 
So there was a floor and a ceiling. Unless, of course, the scope of the project 
was changed under this additional—whatever—section of the agreement. 
Q. Okay. What did you envision would be the effect of if Transamerica— 
result if Transamerica was not prompt in delivering the approvals and 
information that Alpha Partners required? 
Q. At the time that you signed the contract, what did you understand would be 
the consequence of Transamerica's failure to timely deliver the approvals and 
information that Alpha Partners required in order to perform the contract? 
THE WITNESS: Based on my discussion with Liz Hecht at Alpha Partners 
where we specifically talked about this very issue, she stated that they would 
charge us more. 
MR. EASTERLY: 
Q. You actually had a conversation with Ms. Hecht on this issue? 
A. Absolutely. When I read this clause, I was concerned about it. I wanted to 
explore the depth of what the potential issue could be. 
Q. Tell us what the conversation—what was said. 
A. She explained that, you know, the issue was as a small firm, that they did 
not have a, you know, a 100-person staff that they could—you know, with 
zillions of projects going on—that they could just migrate staff to on a whim. 
That they would take projects like this, where the requirement for hours was 
significant. As a small firm, their entire resources would generally be poured 
into this and they would have maybe other little projects to fill in. 
And they had, obviously, experience doing a lot of these projects, so they 
knew how long it should take. Okay. If we delayed, that would have to— 
they'd either have to lose a job or push a job back or potentially even leave 
our job and come back later at some point. 
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If it got so bad, and that—because of that, obviously, you know, if they ended 
up having down time or they couldn't get a job for a month, you know, there 
would be some financial issues to Transamerica. 
Q. That they would invoke their right to charge up to 20 percent? 
MS. BLANCH: Object to the form of the question. 
THE WITNESS: Right. 
(R. 1038, at 36-40.) 
When a contract term is ambiguous because of uncertainty or incompleteness, 
extrinsic evidence is permissible to ascertain the parties' intent. Barnes v. Wood, 750 P.2d 
1226, 1229 (Utah Ct. App. 1988). Here, the testimony of the key witness at Transamerica 
who would have reason to know and understand the contract - the COO who negotiated and 
signed it -squares with Alpha Partners' position. He agreed based on the negotiations that 
the 20% variance clause would be triggered if project completion were extended 
significantly beyond the week of April 23, 2004. 
Indeed, when the CFO at Transamerica, Lake Setzler, focused on the issue, he had no 
problem identifying what the billings were for: "Liz is exercising her right to bill up to 20% 
more than the original estimate. $43K represents 18% increase." (Fact No. 39, supra.) 
That Mr. Riazzi didn't understand the contract does not deprive Alpha Partners of the right 
to enforce it. 
2. The timetable was requested by Transamerica. 
The contract specified a nineteen-week project "contingent upon comprehensive and 
timely feedback from Transamerica." (Addend. Ex. 2, at 11.) The nineteen-week time 
frame was a contract term requested by Transamerica. (R. 1022T, at 74-75, 174.) 
Q. All right. To what extent did you discuss this timetable with Mr. Miller? 
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A. I told him it was tight but doable and I told him that our price hinged on 
meeting this time frame. I also said I understood that life being what it is 
sometime the time frame might take longer than expected. 
Q. Did he indicate whether or not he thought his company could perform 
within this time frame? 
A. Yes, he requested this time frame. 
(R. 1022T,at75.) 
3. There is no record support for the district court's finding regarding 
the disparity in hours estimated and actually spent on the project. 
The district court found that Alpha Partners did not spend significantly more hours 
on the project than originally estimated. (Finding No. 45, Addend. Ex. 1, at 14.) To make 
such a finding, it would have been necessary for the court to know what the original 
estimate was and what the actual hours were. As the court observed, however, there is no 
evidence in the record of what the original hours were on which the estimate was based as 
opposed to the actual hours spent on the project. There was, however, testimony from Ms. 
Hecht in which she explained how the delays in project completion caused her company to 
spend significantly more time than originally estimated: 
• The number of weekly project meetings necessarily increased (R. 1022T, at 140); 
• Project schedules were revised at least four times (R. 1022T, at 140); 
• Alpha Partners was required to educate Mr. Riazzi and his new team when they took 
over from Mr. Miller in July 2001 (R. 1022T, at 140); 
• Transamerica's inaction and delays necessitated periodic remobilizations (R. 1022T, 
at 141); 
• There were more meetings, more memoranda, and more telephone calls (R. 1022T, at 
141); 
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• Ms. Hecht took two additional trips to meet with Transamerica (at Alpha Partners' 
own expense) beyond those agreed to in the contract. (R. 1022T.) 
Ms. Hecht's testimony does no more than confirm the obvious: if the life of a project is 
significantly increased, so too is the time necessary to administer that project. Ms. Hecht 
explained in considerable detail concerning the damages that her company suffered as a 
result of Transamerica's delay. (R. 1022T, at 140-42.) The district court ignored this 
evidence altogether. 
4. The contract specifies a timetable and specifically requires timely and 
comprehensive feedback from Transamerica, which Transamerica 
failed to meet. 
The contract provides a specific agreement project schedule and agreement. There is 
a general presumption that a written contract complete on its face embodies the final and 
entire agreement of the parties on a particular subject. Bailey-Allen Co, v. Kurzet, 945 P.2d 
180, 191 (Utah Ct.App. 1997). 
In their contract, the parties agreed to a proposed timetable specifically conditioned 
on "comprehensive and timely feedback from Transamerica." (Addend. Ex. 2, at 9.) The 
district court held that Transamerica's noncooperation and substantial delays constituted 
material nonperformance under the contract. (Conclusion No. 5, Addend. Ex. 1, at 16.) 
This is a breach. See supra part LB. Nevertheless, the district purported to "disallow" 
Alpha Partners' invoices under the 20% variance clause. 
The district court made much of the fact the timetable was denominated as a 
"proposed" schedule. Assuming arguendo that compliance with the timetable is the right 
focus (as opposed to compliance with the obligation to provide timely and comprehensive 
feedback), the amicable tone and language of this agreement do not make its provisions any 
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less binding. The letter agreement constitutes an offer and acceptance between the 
contracting parties. See, e.g, Parkhurst v. Boykin, 94 P.3d 450, 459 (Wyo. 2004) ("The 
basic elements of a contract are offer, acceptance, and consideration.55). 
Page one of the contract shows Alpha Partners submitting the agreement as a 
proposal for Transamerica5s "review and signature.55 (Addend. Ex. 2, at 1.) The letter 
agreement appears in the form of a project proposal, even including as part of the proposal 
the qualifications of the Alpha Partners5 principals and strategic partners; a list of Alpha 
Partners5 "Representative Clients55; and obvious marketing by Alpha Partners trying to land 
the deal. (Addend. Ex. 2, at 16-19.) Transamerica was under no obligation to accept this 
proposal, but it did. (Addend. Ex. 2, at 19.) 
The accepted proposal set forth a specific schedule under which the contract was to 
be performed. Although denominated a "proposed timetable,55 it was a proposal accepted by 
Transamerica. That fact makes it binding on the parties. See Parkhurst, 94 P.3d at 459. 
The district court failed to recall that Alpha Partners 'fee estimate at the outset of the 
contract was specifically tied to the original project time estimate in the contract, (Addend. 
Ex. 2, at 9-12; R. 1022T,at75.) 
The district court's interpretation of Alpha Partners5 courteous contract language is 
also internally inconsistent. For example, the district court held that "estimated fees55 meant 
"unchangeable fees55; but "proposed timetable55 meant "changeable timetable.55 As another 
example the contract referred to "anticipated travel,55 outlining three trips Alpha Partners 
would make within the scope of the project. Alpha Partners was entitled to rely on 
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Transamerica's commitment that three trips were agreed to even though the contract says 
they are "anticipated" and not "firm" or "set in stone."13 
5. Transamerica's cooperation and timeliness were key elements of the 
contract 
Ms. Hecht testified extensively at trial that early approval of the logo mark, which 
was the key delayed component, was of the utmost importance in the overall contract: 
A: The logo mark is a design element that appeared on all of the different 
project components so for the time sensitive elements you needed to know 
how large it was going to be, what components it included, what color it was 
in order for the designer to complete their work and on the timeless elements 
that would be printed, we really needed to know what it was in order to move 
ahead with the printing process. But not just that, all of the aesthetic elements 
of the brochure itself. The level of emphasis on the tag line in the logo was 
important to know also. Were they going to use the tag line in the logo? 
Were they not going to use the tag line in the logo? All of these things would 
guide some of the language as well as the overall look and feel. 
(R. 1022T, at 95-96.) Transamerica's extensive delay negatively impacted the entire 
contract and kept Alpha Partners working for months beyond the schedule on which it had 
based its fee estimate. 
6. Alpha Partners' actions complied with its good faith duties under the 
contract. 
Transamerica clearly agreed to give Alpha Partners discretion in charging fees within 
a 20% range. (Addend. Ex. 2, at 12.) That discretion, however, was constrained by the duty 
of good faith that is implied in every contract to which Utah law applies. See, e.g., St. 
Benedict's Dev. Co. v. St. Benedict's Hosp., 811 P.2d 194 (Utah 1991). Here, the district 
Ironically, the contract refers as well to the "very remote circumstance that legal action be required to 
enforce the terms of this letter of agreement." (Addend. Ex. 2, at 15.) 
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court specifically concluded that Alpha Partners complied with that duty. (Conclusion No. 
5, Addend. Ex. 1, at 16-17.) 
7. The legal analysis in parts I and II above provides additional 
independent grounds under a factual analysis. 
Alpha Partners incorporates in full its legal arguments made in parts I and II above. 
Those arguments, applied here, demonstrate the flaw in the district court's approach. 
In sum, the district court's holding regarding fees under the contract is clearly 
erroneous. The weight of the evidence viewed on the record as a whole is against the 
district court's main "findings," if they could properly be characterized that way. (R. 
1022T; 1023T; Trial Exs.) This Court should reverse. See Slattery, 857 P.2d at 249. 
CONCLUSION 
For each of the foregoing reasons, individually and collectively, this Court should 
reverse the erroneous conclusions and/or findings identified in this appeal and order that 
judgment be entered in favor of Alpha Partners and against Transamerica for damages 
suffered by Alpha Partners as a result of Transamerica's breach. Judgment should award 
Alpha Partners the principal amount of its invoiced, unpaid, plus-20% fees, together with 
interest as allowed by law, as well as attorney's fees and costs under the contract and as 
provided by law. The case should be remanded for determination by the district court in the 
first instance of interest, costs, and attorney's fees.14 
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The district court awarded Transamerica costs of $3,094.86 comprising primarily discretionary witness 
and attorney expenses. However, "costs" means "those fees which are required'to be paid to the court and to 
witnesses, and for which the statutes authorize to be included in the judgment." Frampton v. Wilson, 605 
P.2d 771, 774 (Utah 1980); see also Young v. State, 16 P.3d 549 (Utah 2000) (a taxable cost); Nelson v. 
Newman, 583 P.2d 601, 604 (Utah 1978). Regardless of the outcome on the merits, the district court's 
decision constitutes reversible error on this ground. 
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JULIANNE P. BLANCH (A6495) 
D. JASON HAWKINS (A9182) 
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
IN AND FOR SUMMIT COUNTY, STATE OF UTAH 
ALPHA PARTNERS INC., a Utah 
corporation, FINDINGS OF FACT, 
CONCLUSIONS OF LAW AND 
Plaintiff, ORDER 
vs. 
TRANS AMERICA INVESTMENT Civil No. 010500566 
MANAGEMENT L.L.C., a limited liability 
company, Judge Bruce C. Lubeck 
Defendant. 
These findings of fact, conclusions of law, and final order are entered upon a bench trial 
in this matter that took place on June 2 and 3,2004. Plaintiff was represented by Eric G. Easterly 
and Defendant was represented by Julianne P. Blanch. The court received evidence as set forth 
in its Memorandum Decision dated June 9,2004. 
I. FINDINGS OF FACT 
1. Plaintiff Alpha Partners is a Utah corporation headquartered in Park City, Utah. Alpha 
Partners develops marketing programs for companies that provide investment advisory services 
„«£k 
to insurance companies, pension funds and other institutional investors. (Testimony of Liz 
Hecht). 
2. Defendant Transamerica Investment Management, LLC ("Transamerica") is an 
investment management company with offices in Los Angeles, San Francisco, and Dayton, Ohio. 
(Testimony of John Riazzi). 
3. Third party defendant Liz Hecht is the president and owner of Alpha Partners. She has 
years of experience in developing marketing programs for institutional investors. (Testimony of 
Liz Hecht). 
4. In 1999 Transamerica was acquired by AEGON USA. AEGON decided that 
Transamerica, which had previously provided only in-house investment advisory services to its 
parent company, should become a profit center and provide investment advisory services to third-
party institutional and wholesale investors. Transamerica decided to engage the services of a 
marketing firm to help it market to wholesale investors, such as Merrill Lynch or Smith Barney. 
(Testimony of John Riazzi). 
5. On December 8, 2000, Alpha Partners and TIM entered into a Letter of Agreement 
drafted by Liz Hecht. The Letter of Agreement was signed by William Miller on behalf of 
Transamerica. Mr. Miller was Chief Operating Officer of Transamerica at the time. (Testimony 
of Liz Hecht and deposition testimony of William Miller). 
6. Pursuant to the Letter of Agreement, Alpha Partners agreed to perform, among other 
things, the following obligations: 
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a. Create a written "Summary of Research & Strategic Recommendations," based 
upon interviews of Transamerica professionals and at least one client. The written report and 
recommendations would be delivered to Transamerica and presented in person at Transamerica's 
offices for review and discussion; 
b. Develop a "Corporate Identity Program" that included the design and 
development of a new corporate logomark and the creation of a "tag line." Alpha Partners was 
required to create templates for stationery, business cards, mailing labels, envelopes and fax 
cover sheets, that incorporated the corporate logomark and the tag line. The corporate logomark 
and tagline would also appear in the marketing literature prepared by Alpha Partners; 
c. Develop and deliver to the printer for final production an 8 to 12-page 
"Capability Brochure" intended to communicate Transamerica's identity to the market and 
differentiate it from its competitors; 
d. Develop a "Firm Profile," an information sheet showing total assets under 
management, products offered, and similar information. The Firm Profile would be designed to 
be inserted in the Capability Brochure. Alpha Partners was to deliver a template for the Firm 
Profile and deliver it to the printer for final production; 
e. Create five "Product Profiles" for use with the Capability Brochure that would 
describe a different investment fund managed by Transamerica, deliver templates for the Product 
Profiles in graphic programs and deliver them to the printer for final production; 
f. Develop a 35 to 45-page "Library of Presentation Pages" to use for PowerPoint 
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business presentations to potential wholesale clients; 
g. Make a "Direct Mail Letter" to be sent to key prospects and influential 
consultants; and 
h. Provide "account management through every phase of the project, including 
development and updates of schedules and budgets;" graphic design and visual concepts, layouts 
and presentations; writing and editing; and solicitation of bids for printers, vendor selection and 
review of proofs. (Exhibit 6). 
6. In exchange for Alpha Partners performing the above-listed obligations and others 
contained in the Letter of Agreement, the Letter of Agreement called for Transamerica to pay 
Alpha Partners $239,000 in total fees. The Letter of Agreement also stated that if Transamerica 
paid for the whole project prior to the start of the project, the total fee would be discounted to 
$225,000. (Exhibit 6). 
7. Transamerica took advantage of the discounted rate by paying in full the amount of 
$225,000 in December 2000, prior to the start of the project. (Testimony of Liz Hecht and 
deposition testimony of William Miller). 
8. Alpha Partners also agreed to make three trips to Transamerica5 s offices for the 
purposes of conducting interviews for the Summary of Research & Strategic Recommendations; 
presenting the written report and summary for review and discussion; and presenting design and 
editorial concepts. (Exhibit 6; Testimony of Liz Hecht). 
9. The components of the Letter of Agreement were to be completed in three phases: 
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first, to prepare the Summary of Research & Strategic Recommendations; second, to develop the 
Corporate Identity Program, including presenting six options for a tag line and three logomark 
options based on Transamerica's choice of a tag line; and third, to produce drafts, proofs and 
final proofs of the written materials such as the Capability Brochure, Library of Presentation 
Pages and Direct Mail Letter. (Testimony of Liz Hecht). 
10. The Letter of Agreement stated: 
The fees quoted here are based on an estimate of time required by Alpha Partners 
to perform the work described as well as fair market value for these services. 
Fees may vary 20% above or below the estimates stated in this letter of agreement. 
Fees would exceed this estimate by 20% only if [Transamerica] requests 
expanding the scope project as defined here (see p. 13 . . . for a list of 
circumstances that constitute expanding the scope of the project." (Exhibit 6). 
11. The Letter of Agreement further stated: 
If Transamerica postpones project completion for more than nine months from the 
date of project inception, it will be necessary to submit an estimate revision for 
Transamerica's approval. (Exhibit 6). 
12. The Letter of Agreement contained a "proposed timetable," which anticipated the 
marketing materials would be completed by the week of April 23, 2001. (Exhibit 6). 
13. Transamerica's decision-making process required at least the board of directors to 
agree on concepts and ideas presented by Alpha Partners. Because some of the materials 
submitted by Alpha Partners were subjective and emotional, such as the tag line and logomark, 
there was no agreement or consensus among the individuals involved at Transamerica on just 
which option was the most appropriate, and this decisionmaking process took time. (Testimony 
of Liz Hecht and deposition testimony of William Miller). 
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14. The "proposed timetable" was unrealistic and unworkable. It was a "proposed" 
timetable, and the dates throughout this dispute were soft and mushy. This venture and the start 
of managing outside assets was a major change in what Transamerica had been doing since its 
inception. Transamerica is a subsidiary of AEGON, a corporation of enormous size. Alpha 
Partners was a competent and small firm. To expect Transamerica to meet the "proposed" time 
frame was unrealistic. Ms. Hecht knew from experience that investment management clients 
rarely met deadlines for providing feedback on marketing materials, and she knew that large 
companies such as Transamerica needed time to pick among tag line and logomark options since 
they were subjective, emotional, and important to the company's future identity. The Letter of 
Agreement recognized this internally, and the dates set forth were merely targets. (Testimony of 
Liz Hecht; Exhibit 6). 
15. The Letter of Agreement did not state that any delays by Transamerica would 
constitute a breach of the agreement. If the project was not completed within 9 months because 
of delays on Transamerica's part, then, under the Letter of Agreement, Alpha Partners was 
required to submit revised estimates for Transamerica's approval. (Testimony of Liz Hecht, 
Exhibit). 
16. The project was not completed within 9 months, but Alpha Partners did not submit 
revised estimates for Transamerica's approval. (Testimony of Liz Hecht, Testimony of John 
Riazzi). 
17. Alpha Partners began working on the project in late December 2000. On January 12, 
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2001, Alpha Partners delivered the Summary of Research & Strategic Recommendations report 
to Transamerica, along with positioning strategy options. On January 16, 2001, Alpha Partners 
sent additional tag lines options to Transamerica upon Transamerica's request to see more 
choices. On February 27, 2001, Alpha Partners sent Transamerica an outline of the written 
project components. (Testimony of Liz Hecht). 
18. There were delays at various junctures of the project after that, mostly attributable to 
Transamerica and its process of making decisions. Alpha Partners was extremely prompt and 
diligent about getting its work done in the proposed time frame envisioned, and Alpha Partners 
did not delay the project by its action or inaction. Alpha Partners was anxious and ready to 
perform and did all it could to move things along according to the proposed time frame. 
(Testimony of Liz Hecht). 
19. To assist in the project, Ms. Hecht hired Kristine Detweiler of the Detweiler Group 
as an independent contractor to do the writing for the project. Alpha Partners' contract with the 
Detweiler Group called for Alpha Partners to pay Ms. Detweiler $80,000 for her work. 
However, Ms. Detweiler charged, and Alpha Partners ultimately paid Ms. Detweiler, $71,200. 
(Testimony of Liz Hecht). 
20. Ms. Hecht also hired Brian Sisco of 212 Associates to do the graphics and design 
work on the project. Mr. Sisco was also an independent contractor, and the contract between 212 
Associates and Alpha Partners called for Alpha Partners to pay 212 Associates $64,000 to 
$67,000 for its work on the project. 212 Associates ultimately charged Alpha Partners, and 
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Alpha Partners paid 212 Associates, a little less than $60,000. (Testimony of Liz Hecht). 
21. The project was on schedule with the proposed timetable in the Letter of Agreement 
until late January 2001. In mid-February 2001, Mary Ann Eastman of Alpha Partners sent a new 
project schedule to Transamerica with a completion date of July 23d. Alpha Partners did not 
mention at this time the prospect of charging additional fees to Transamerica. There were 
additional delays on Transamerica's part, and on May 2, Mary Ann Eastman sent a second 
revised schedule for project completion to Transamerica with the project completion by the week 
of August 27,2001. Again, Alpha Partners did not mention charging additional fees to 
Transamerica. These timetables and communications illustrated the flexible nature of the Letter 
of Agreement with respect to the completion date. (Testimony of Liz Hecht). 
22. In late May 2001, the parties contracted for two expansions to the scope of the 
project. One expansion was the addition of a 6th Product Profile, at a cost (fees and expenses) of 
$10,750, and another expansion was a 3rd round of revisions to the Corporate Identity program, at 
a costs of $6,750 in fees and expenses. Transamerica paid Alpha Partners in full for the work on 
these two expansions. The expansions added more time to the project completion date. 
(Testimony of Liz Hecht, Testimony of John Riazzi, Exhibits 12 and 13). 
23. Alpha Partners' main contact at Transamerica through June 2001 was William 
Miller. In early July 2001, Mr. Miller was fired by John Riazzi, the new CEO of Transamerica. 
John Riazzi became Alpha Partners' primary contact at Transamerica at that point. (Testimony 
of John Riazzi, Deposition Testimony of William Miller). 
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24. The transition or handoff from Mr. Miller to Mr. Riazzi was not smooth, and Mr. 
Riazzi was not fully apprised about the project when he took over. Ms. Hecht was anxious to 
keep things moving and contacted Mr. Riazzi almost immediately after she learned from Mr. 
Miller that he had been fired. That series of events within Transamerica, of which Ms. Hecht 
was aware, also contributed to the delays. (Testimony of John Riazzi, Testimony of Liz Hecht). 
25. Ms. Hecht arranged to meet with Mr. Riazzi as soon as possible. Ms. Hecht sent 
various items to Mr. Riazzi in preparation for the July 20 meeting in Dayton, Ohio. Ms. Hecht 
did not take with her the later August 31,2001 invoices, and the invoices she referred to in other 
communications to Mr. Riazzi and Mr. Leeby, Alpha Partners' accountant, were invoices from 
May and earlier in July 2001. (Testimony of Liz Hecht; Defendants' Exhibits 60 and 61). 
26. During their meeting in Ohio on July 20, Mr. Riazzi told Ms. Hecht that 
Transamerica had paid Alpha Partners up front in full for the project and would not pay Alpha 
Partners anything more to complete the project. Ms. Hecht agreed and stated that would be so if 
there were no more long delays and that she expected Mr. Riazzi to be the point man and make 
decisions that would move the project along and get it done. (Testimony of John Riazzi, 
Testimony of Liz Hecht). 
27. Ms. Hecht had written Mr. Miller in April 2001 and stated that delays were costly 
and indicated that there could be additional fees, citing to page 13 of the Letter of Agreement. 
She also stated that if the project was not done by September 2001, she would submit an estimate 
revision for Transamerica's approval. This letter did not refer to page 12 of the Letter of 
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Agreement. This letter was another indication that if the project went beyond September 2001, 
the estimate revision clause on page 13 of the Letter of Agreement would apply, not the 
additional fee clause on page 12. (Exhibit 2). 
28. Mr. Riazzi had this letter in advance of the July 20,2001 meeting. Mr. Riazzi 
indicated there would not be further delays and Ms. Hecht indicated there would be no further 
fees under those circumstances. (Testimony of John Riazzi, Testimony of Liz Hecht). 
29. Ms. Hecht prepared a summary of the July 20 meeting. As an example of the fact 
that the dates were soft, Ms. Hecht summarized the things TIM would do, and one of them was 
to be accomplished in the "near future." (Exhibit 19). 
30. Ms. Hecht did not make any mis-statements at that meeting that were knowingly or 
recklessly false. There was no intent to mislead when she stated there would be no additional 
fees if there were no further delays. (Testimony of Liz Hecht). 
31. Soon after the July 20 meeting, Mr. Riazzi approved the logomark but shortly after 
that learned that Aegon needed to have input, so that approval was rescinded. Mr. Riazzi 
diligently worked to obtain Aegon approval after learning that his belief he could approve the 
logomark was incorrect. The resulting delays in July and August were beyond Mr. Riazzi's 
control and did not stop Alpha Partners from doing other work on the project. Alpha Partners 
was working on projects for two other clients at the time, but it did not present evidence as to 
what other projects it was working on at the time, nor the effect of the delays precisely on its 
ability to generate other income. One of the subcontractors for Alpha Partners, Brian Sisco, was 
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able to complete 90% of his work on the project by the end of August, despite delays on the 
logomark. (Testimony of Liz Hecht, Testimony of John Riazzi, Exhibit 67). 
32. On August 17, the parties had a productive meeting in San Francisco. The meeting 
was positive, and everyone left the meeting optimistic and feeling that the project was moving 
along well. Alpha Partners presented design options for the Capability Brochure, and 
Transamerica chose an option. Mr. Riazzi described the work presented as having a "Tiffany, 
top-tier feel." To help Mr. Riazzi obtain approval from Aegon of the logomark, he agreed with 
Ms. Hecht that it would be a good idea for her to write to Mr. Riazzi's boss at Aegon, Larry 
Norman. Ms. Hecht did so and stated in the letter that if further delays continued, there might be 
"budget implications." Those "budget implications" were not explained or quantified. 
(Testimony of Liz Hecht, Testimony of John Riazzi, Exhibits 22, 65, 66). 
33. After the July and August meetings Mr. Riazzi and Ms. Hecht knew that delays could 
cause additional fees, but the exact length and timing of when the delays would trigger fees was 
never discussed or agreed upon. Each knew the project needed to be completed quickly, and 
each was working towards this, but there was no exact time frame that was set such that failure to 
abide by it amounted to a delay under the contract that would require additional fees. Mr. Riazzi 
had made clear that Transamerica paid in full up front and there would be no additional payment 
to Alpha Partners. (Testimony of John Riazzi, Testimony of Liz Hecht). 
34. Mr. Riazzi obtained approval for the logomark in September 2001 and 
communicated the approval to Ms. Hecht. (Testimony of John Riazzi, Testimony of Liz Hecht). 
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35. On August 31,2001 or shortly thereafter, Alpha Partners sent three invoices dated 
August 31, 2001 to John Riazzi. The first invoice contained a fee charge of $43,000 for "fees for 
work completed to date on the original project per December 8,2000 Letter of Agreement." A 
second invoice contained a $4200 charge for "fees for work completed to date on the third round 
of revisions to the logomark per June 8,2001 change order." The third invoice contained a 
charge for $3,850 for "fees for work completed to date on the addition of core bonds to the 
product profiles and presentations pages per May 30,2001 change order." The only explanation 
Alpha Partners gave for these extra charges were that "the delays to date (from April, the original 
project completion date, through the present) have caused project billings to go well into the plus 
20 range . . . . Total billings to date reflect significant down time and the need for remobilization 
of our team after lengthy delays, as well as the costs associated with project management over a 
much longer period than originally anticipated." Alpha Partners also voluntarily extended the 
grace period to November, 8, 2001. (Exhibits 29-31). 
36. Mr. Riazzi received the August 31 invoices in early September and left Ms. Hecht a 
voice mail message telling her that he was confused by them in light of the fact that 
Transamerica paid for the project up front and that Ms. Hecht had told him in their July meeting 
that there would be no future charges. (Testimony of John Riazzi). 
37. The August 31 invoices stated that payment was due withing 30 days of receipt, but 
Transamerica never paid those invoices. (Testimony of Lake Setzler). 
38. On October 1, 2001, MaryAnn Eastman sent an e-mail to John Riazzi and others at 
Transamerica stating that the new date for completion of the project was December 17,2001. 
Ms. Eastman stated that "what this means is that if we meet or beat this schedule, with help from 
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Transamerica, there will be no additional fees due to project delays." The parties continued to 
work to ward project completion. (Testimony of John Riazzi, Exhibit 68). 
39. Mr. Riazzi reasonably did not understand what the August 31 invoices were for and 
sent them to Lake Setzler, CFO of Transamerica, in mid-October 2001. (Testimony of John 
Riazzi). 
40. On October 29, 2001, Ms. Hecht called Mr. Riazzi and stated that the August 31 
invoices should be paid, but Mr. Riazzi replied that Alpha Partners had been paid in full up front 
and Transamerica would not pay the invoices. Ms. Hecht responded that she would turn the 
matter over to her attorney. Ms. Hecht had instructed her partners on October 20 that 
Transamerica was not going to pay the invoices and that if they did not make payment by 
October 24, all work was to stop. Her communications to Mr. Riazzi and her partners constitutes 
a termination of the contract by Alpha Partners. (Exhibits 5, 74). 
41. Mr. Riazzi's later letter of December 4, 2001, to Ms. Hecht in which he stated that 
Transamerica had terminated the contract was, under the circumstances, a formality, and in 
reality, Alpha Partners had already terminated the contract on October 29, 2001. (Testimony of 
John Riazzi, testimony of Liz Hecht, Exhibit 8). 
42. On November 15, 2001, Alpha Partners sent an invoice for its claimed damages in 
the amount of $64,772.16. (Exhibit 9). 
43. Transamerica had already paid Alpha Partners $263,000 in fees and expenses, 
$240,750 of which was fees. Alpha Partners paid its strategic partners close to $130,200, which 
left Alpha Partners with a profit of over $100,000 for this project. (Exhibit 81, Testimony of Liz 
Hecht). 
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44. After Alpha Partners terminated the contract, Transamerica hired another firm, 
FRCH, to do work similar to what Alpha Partners had promised to do, and Transamerica paid 
FRCH $60,797.00. (Exhibit 79, Testimony of John Riazzi, Testimony of Lake Setzler). 
45. Alpha Partners did not spend significantly more hours on the project than it originally 
estimated. There was no testimony from Alpha Partners that the actual hours spent on the project 
were more than originally estimated. Indeed, Ms. Hecht and her assistant Mary Ann Eastman did 
not keep track of hours they spent on the project. (Testimony of Liz Hecht, Testimony of John 
Riazzi). 
II. CONCLUSIONS OF LAW 
1. The court concludes the contract is ambiguous and indefinite and flexible. Its 
main terms are certain but some terms are not certain and definite. Plaintiff seems to argue that 
the 20% clause allows Alpha to charge an additional 20% for seemingly any reason, including 
delays. Nowhere is delay mentioned in the contract except on page 13, where it indicates in 
another provision that if not completed because TIM "postpones" the project beyond September 
11, 2001, then Alpha is to submit a revised estimate for TIM approval. The court does not read 
the contract, page 12 and the 20% clause, to allow Alpha to increase the contract price by up to 
20% for any reason it desires, including a reason of delay. There is no question, and the court 
has found as fact and concludes as a matter of law, that TIM was responsible for these delays in 
the project. However, the contract terms relating to the timing are not "breachable" under the 
language of the agreement because they are so indefinite. It was a "proposed" time table. 
Nowhere does it state that failure to abide those original time frames was a breach. Alpha itself 
on several occasions revised the time frames and said they would do "X by date Y" and TIM was 
14 
then required to do "Z by date A." The contract does not allow Alpha to merely add a 
percentage, be it 1%, 5%, 18% or 20%, because of delay. The court finds Hecht testified that she 
decided to "assess" additional fees. That is not allowed by the contract. If there is a delay 
described on page 13 of the LOA, Alpha was required to submit a revised estimate for TIM 
approval. That was never done. The language of page 12 refers to the next page, page 13, and 
does so in the context of going above the 20% for material changes. Despite Alpha's 
frustrations, the contract does not call for "self help" but allows only that Alpha may, if the 
project is postponed by TIM beyond nine months, submit a revised estimate for approval. It does 
not allow an invoice for additional fees because Alpha is frustrated nor because they feel TIM is 
taking too long on the project. 
2. Because of the ambiguity and lack of clarity, the delays occasioned by TIM's 
action, or rather inaction, were not a breach of the contract that allowed Alpha to impose a 
"penalty" of up to 20%. TIM did not breach the contract despite their failure to provide timely 
information to Alpha because the contract suggested a "proposed" time table and did not provide 
a remedy if those times were not met. The only set time in the contract was nine months, and 
then Alpha was required to submit a revised estimate for TIM approval. Alpha never did that. 
The course of conduct also showed that in fact the parties arrived at a novation on several 
occasions with respect to the timing of the performance. The dates were extended by Alpha 
Partners, with the agreement of TIM, on at least two occasions. 
3. Because TIM did not breach this ambiguous contract there are no damages to 
plaintiff. 
4. TIM has failed to prove the elements of fraud in its counterclaim. Ms. Hecht and 
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Alpha Partners are alleged to have committed fraud in the July 20,2001, meeting in connection 
with events before and after that meeting. The court has found Hecht did not make a statement 
on July 20, or before, that she knew to be false or that was recklessly false. At the time she fully 
intended not to impose other fees but then felt that the promised performance was not 
forthcoming and so sent the August 31, 2001, invoices. The July 20, 2001, statements by Hecht 
were not intended to deceive. The court does not find that TIM has shown by clear and 
convincing evidence that Hecht, or Alpha through Hecht, made a false statement that was 
intended to cause action to the detriment of TIM. 
5. TIM's breach of contract and breach of covenant of good faith claims have not 
been proven. Alpha did all it could to accomplish the goals of the Letter of Agreement. All 
delays until termination were the fault of TIM, not Alpha, but those delays were not actionable as 
the court has concluded. Even though the court has found and concluded that Alpha on October 
20, 2001, terminated the contract, that was not a breach. Plaintiff has engaged in substantial 
performance of the contract. Most of the work was accomplished by plaintiff. TIM had been 
delaying, due in part to matters beyond its control (the September 11, 2001, attack on the World 
Trade Center, the court takes note, affected all financial institutions in the US, as well as most 
everything else dealing with business for a time.) Even though TIM's inaction was not a 
technical breach, it was a material matter that excused Alpha from performing. The premise of 
the contract was that it was based on a job to be performed within a period of time. It was not an 
hourly project, but clearly was to be done within some time and not to go on indefinitely or 
forever. TIM was not fully cooperating and so their inaction, coupled with the substantial 
performance by Alpha, excuses the further performance by Alpha. Alpha acted in good faith 
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throughout and there was no breach of that implied covenant. 
6. TIM's claim for unjust enrichment has not been proven. Alpha was paid, and it 
acknowledges that, but it is not inequitable to allow Alpha to retain what it was paid. As noted, 
Alpha has engaged in substantial performance, doing what it could do given the delays of TIM. 
The contract price was based on the time needed to do the project as well as fair market value. 
There was no evidence presented on just how much time was spent by any party on this project, 
but the testimony was such that the court concludes that substantial work was done that fairly 
justifies the fees paid. No other fees were required under the contract absent a revised estimate 
and approval of TIM, but there has been insufficient evidence adduced by TIM that the work 
done by Alpha was not worthy or sufficient to justify the fees paid. 
7. Moreover, even if TIM had breached the contract, the damages Alpha seeks are 
insufficiently proven. The amount billed has not been validated by evidence but appears to be 
just an attempt to claim an amount arbitrarily, and is not consistent with Alpha Partners' 
historical use of similar contractual clauses with other clients. Alpha originally "assessed" 18% 
of the original contract, for no apparent or evidence-supported reason, then on final billing added 
another 2% seemingly under the theory that such was allowed whenever Alpha wanted to add 
fees. Alpha has not shown that its time justified an 18% or 20% increase or any other amount of 
increase. Again, the contract does not merely allow Alpha to add 20% or some other percentage 
any time it feels like it, as the estimate and contract is tied to the time needed to perform the work 
and fair market value. Alpha has failed to show, even if there was a breach, how the amounts 
claimed tie to an amount of work, or expenses and reimbursables. Again, no revised estimate for 
TIM approval was submitted and so under the contract there is no right to an amount beyond the 
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September nine month cut off date. Alpha has not shown what "other business" it might have 
been expected to obtain had it not been engaged in this project nor what that business was worth 
and what they lost by staying on this project. The contract anticipated, evidently, that Alpha 
would stay with the project at least to September 11,2001, nine months from signing of the 
LOA. Thus, invoices August 31, 2001, do not seem merited under the contract. There was no 
showing that Alpha could have earned any set amount from other work. 
8. As to TIM's claims, even if it had proven its fraud claims, there is no showing that 
the damages sought are valid. As consequential damages the court believes they have not been 
shown to be reasonably certain nor foreseeable. The delays in the project were, as noted several 
times, occasioned by TIM, not Alpha. The claimed lost profits were based on estimates from 
others and that evidence was not compelling to the court. Mr. Riazzi testified that in fact actual 
events have shown that TIM has had more business than projected, but earned a lesser rate. The 
proposal for lost profits is, in the mind of the court, speculative as to what could have been 
earned had the product been produced by Alpha at a certain time. The product would have been 
produced by Alpha, in the court's view, much earlier had TIM been more compliant to the needs 
of Alpha. Also, those claims are subject to the doctrine of avoidable consequences. The delays 
in TIM going from in-house to a general investment manager could have been avoided first by 
their prompt action under this agreement. Second, even at the end of their dealings, TIM could 
have paid Alpha an amount very similar to what it paid the new provider, FRCH, and could have 
been in business months earlier than it was with the product produced after several months by 
FRCH. Thus, similarly, the man-hours allegedly lost are also not worthy of damages even if the 
breach or fraud claims were proven. Again, the delays were those of TIM, not Alpha, so the 
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work done by Mr. Riazzi and Cnstma Stivers on the project, which work consumed hours they 
could have spent on other income producing work, was the result of TIM's conduct, not traceable 
to Alpha. However, this discussion of possible damages, as noted, is not necessary as TIM has 
not proven any of its claims. 
9. Neither party prevailed under the contract and so no attorney fees are awarded. 
10. The court notes that TIM filed an offer of judgment under Rule 68 on March 19, 
2004. Transamerica is entitled under this rule to costs incurred after the making of this offer. The 
court has reviewed the affidavit of costs submitted by Transamerica in connection with its Rule 
68 Offer of Judgment and finds the amount claimed, $3,094.78, to be reasonable. 
11. The Rule 41(b) motion to dismiss made by defendant at the close of plaintiff s 
case is denied. 
BASED UPON THE FOREGOING, and for good cause appearing, it is hereby ordered 
that the parties' claims are dismissed. Alpha Partners is ordered to pay Transamerica $3,094.78 
pursuant to Rule 68. / 
Bruce C. Lubeck 
Third District Court Judge 
Approval as to Form: 
Eric Easterly 
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Development; Writing, Design < 
1 P R O J E C T R A T I O N A L E 
Research and Consulting; 
& Production of Marketing 
Positioning Strategy & Conceptual 
Literature 
A known quantity with a defined competitive advantage. This, in a nutshell, is what the 
market requires. Becoming a known quantity with a clearly defined competitive advantage 
requires money, time, commitment and the support of inspired, thoughtful, consistently 
executed marketing communications. 
As a manager of $50 billion in assets over a 20-year period, Transamerica Investment 
Management, LLC (Transamerica) has created a lot of wealth for a lot of people. 
Transamerica now seeks to leverage this successful track record in building assets under 
management across four key markets: 
1. Defined benefit (focusing on public, corporate and endowment/foundation plans) 
2. Wrap advisory programs 
3. The high net worth market 
4. The Transamerica market (investment programs within your own company) 
The right marketing communications will enable TTransamerica to succeed in this goal, 
assuring the presence necessary to compete with other prestigious firms who already are 
known quantities. 
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P R O J E C T GOALS 
This marketing program will help Transamerica achieve several critical objectives: 
• Increase assets under management. 
• Enhance your potential to cross-sell. 
• Develop a distinctive, memorable marketing communications program targeting 
diverse markets. 
• Build relationships with key consultants. 
. Develop a ihorough understanding of Transamerica's competitive position. 
. Position the firm definitively in the mind of the market - ensuring a concise memorable 
answer to the question, "Why choose Transamerica Investment Management. 
. Develop stories, examples and proof statements to substantiate claims of investment 
expertise and superior client service. 
. Communicate an enduring identity that will serve as a strong foundation for all marketing 
endeavors far into the future. 
PROJECT C O M P O N E N T S 
S U M M A R Y OF R E S E A R C H * S T R A T E G I C R E C O M M E N D A T I O N S 
A summary of Alpha Partner's research findings with recommendanons on how to position 
Transamerica for enduring success. The research will consist of (1) a 40- to 50-page report 
with detailed interview commentary, and (2) a bulleted summary, presented in person by 
Alpha Partners for review and discussion. Research findings will address the following: 
• Sources of new business growth 
• Levers to achieve growth 
• Potential obstacles to growth 
• How to build client and consultant relationships 
• Strategic recommendations 
. Recommendations to guide development of your online identity 
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Research wil! consist of initial in-pe-son and subsea,en, follow-up i n t e r v i e w s . — • , 
by telephone with up to eleven Transamerica investment and marking profess.o.als and 
existing client. 
COK.OPAT. ! » « T " Y ^ * " _ .
 c o n s i s K„r ,ookto be incorporated actoss all 
A new corporate identity tor 1 ransamenLd « ..
 w j 
marketing Utetature and app.ied to stahonery, business card,, "wrth ^ " j ' ^ 
mailing labels, envelopes and fax cover sheets. As pan of tins new c o r p o r a * « £ ^ 
will create a spacious portfolio to facilitate customed marketmg ^ ^ ° T c t , bok
 0 
corporate identity will use the existing Ttansamenc, symbol but wdl develop a new 
•iilferentiate Ttansametica Investment Management withm Transamenca. 
" t ^ J ^ design the corporate identity consistent with ^ ^ T ^ 
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through the printer. 
mvestmen, M a n a g e m e n t ^ ^ n g a ^ ^ ^ J ^ „ 
^ I — I t s A b I r P l e , o,y,he brochure w„l include the firm profile and product 
profiles described below. 
will contain informatton such as total assets under management, ptoduas 
' " ^ t o r t e
 P rof i wi» be des.gned in W d , consistent with the new corporate 
identity, for in-house production by Transamenca. 
T l M n 0 5 0 4 
ALPHA PARTNERS INC. / TRANSAMERICA INVESTMENT MANAGEMENT. LLC P A G E 4 OF 1 9 
LETTER OF AGREEMENT /DECEMBER 8. 2OO0 
P R O D U C T P R O F I L E S ( 5 ) 
Five one-page (front and back) product profiles with descriptive information and current data 
on five Transamerica investment capabilities: 
• Core Equity 
• Small Company Aggressive 
• Total Return Fixed Income 
• Aggressive Growth 
• High Yield 
These documents will present a descriptive snapshot of each product (investment objective, 
benchmark, performance, sector allocation, top ten holdings and portfolio risk/return 
characteristics). Their purpose is to provide plan sponsors and consultants all the information 
they need in a concise, user-friendly format. 
We will design the product profile templates in an easy-to-use graphic program (Quark), 
test the template in the PC environment and deliver final templates for each profile. The 
templates will be designed for consistency with the new corporate identity. 
L I B R A R Y O F P R E S E N T A T I O N P A G E S 
A 35- to 45-page library of new business presentation pages that tell the story of Transamerica 
as a firm and detail your investment process for five discrete disciplines — Core Equity, Small 
Company Aggressive, Total Return Fixed Income, Aggressive Growth and High Yield. The 
presentation book will incorporate all the elements of a powerful story: a lead that compels 
attention, passion (intellectual conviction), universal truth (the rationale for your investment 
philosophy), a sense of satisfaction as the plot unfolds (stories, examples and proof statements) 
and a memorable close. 
Your new business presentations will leave your audience with something to "hang their 
hats on" — a powerful reason to consider hiring Transamerica. It will facilitate customization 
to audiences desiring information on different investment capabilities. 
A template for the presentation book will be designed in PowerPoint for in-house 
production by Transamerica. 
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P R E S E N T A T I O N C O V E R S , BACKS A N D T A B S 
Presentation covers, backs and tabs designed for consistency with the new identity. 
D I R E C T MAIL L E T T E R 
A letter to be sent with your new marketing literature to key prospects and influential 
consultants. This letter will introduce Transamerica in a striking way, giving the recipient 
powerful reasons to take a closer look at Transamerica. 
R E C O M M E N D E D FOR FUTURE D E V E L O P M E N T 
BUT NOT INCLUDED IN THE SCOPE OT THIS PROJECT 
RFP RESPONSE LIBRARY 
Answers to the 20 to 25 questions most commonly asked by consultants and prospective 
clients in their requests for proposal, written in such a way that the Transamerica organization, 
philosophy and process come alive — clearly distinguishing your firm from competitors. 
According to Philip Halpern, a plan sponsor and the author of Marketing Institutional 
Money Management Services, "Both the form and the content of the information provided in 
the RPP is crucial to managers' ultimate success rate in being hired." By communicating who 
you are, what you stand for and why you are uniquely suited to mttt the requirements of a 
given mandate, Transamerica will set the stage for a highly successful new business 
development initiative. 
Selected template pages for the RFP response library will be designed by Alpha Partners in 
Word for in-house production by Transamerica. 
M A R K E T - S P E C I F I C L I T E R A T U R E 
Marketing communications specifically targeting new markets such as wrap fee advisory 
programs, the endowment/foundation market, high net worth individuals and discrete internal 
corporate markets. Market-specific literature will describe the services and capabilities that 
Transamerica brings to bear in different target markets. 
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PRESENTATION COACHING 
A videotaped workshop, to consist of four phases: preparation, critical evaluation, rehearsal 
and follow-up. The purpose of this workshop is to ensure that the power of Transamenca's 
new story is communicated as vividly in person as it is on paper and online. Alpha Partners 
will provide presentation coaching for up to eleven Transamerica investment and marketing 
professionals. Participants will hone the following critical presentation skills: 
An opening that compels attention 
A presentation that by definition creates the potential for dialogue 
Transitions that build momentum 
Grace under fire: handling even the toughest Q&A with assurance 
A close that will be remembered 
Strategies for effective rehearsal 
WEB S.TE FOR TRANSAMERICA INVESTMENT M A N A G E M E N T , LLC 
A new web site - the first place many will visit when they initially learn of your firm. If 
Transamerica wishes to be perceived as serious about entering new markets, a first-rate web 
site is essential. The current site at transamericafunds.com tells only a small pan of your story. 
Alpha Partners will create an umbrella site to accomplish the following goals: 
• Reinforce your new positioning strategy 
• Support your strategic plan for reaching new markets 
. Support your ability to cross-sell a full range of investment disciplines 
• Create a vehicle for strong client communications 
. Generate new opportunities for dialogue with consultants 
As part of our research for.the project described here, Alpha Partners will evaluate web sites 
hosted by firms identified as key competitors, providing recommendations for development of 
a Transamerica Investment Management site. Our Summary of Research Findings will present 
recommendations to guide development of your online identity. 
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S E R V I C E S P R O V I D E D 
Alpha Partners will provide the following services for Transamerica: 
• Research, strategy and planning 
• Graphic design and visual concepts, layouts and presentations 
• Writing and editing 
• Production services, such as typesetting, proofreading and development of computer files 
• Account management through every phase of the project, including development and 
updates of schedules and budgets 
• Print management, including the creation of specifications, solicitation of bids, vendor 
selection and review of proofs 
A N T I C I P A T E D T R A V E L 
We anticipate three visits to Transamerica — (1) to Los Angeles/San Francisco to conduct 
internal interviews (2) to Los Angeles or San Francisco to present research findings, strategic 
recommendations and positioning strategy options; and (3) to Los Angeles or San Francisco to 
present design and editorial concepts. We anticipate that follow-up telephone interviews with 
key Transamerica contacts also will be required. Should Transamerica wish us to conduct 
meetings #2 and #3 in both San Francisco and Los Angeles, there will be an additional fee. 
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P H A S E O N E : R E S E A R C H AND S T R A T E G Y 
R E V I E W OF B A C K G R O U N D I N F O R M A T I O N 
Alpha Partners will review all available background material, including new business 
presentations and RFPs; competitors' marketing literature and web sites; industry background 
articles and papers; and any other material that you consider to be relevant. 
B A C K G R O U N D I N T E R V I E W S 
Based upon this review, Alpha Partners will conduct in-person and follow-up telephone 
interviews with'up'to eleven k'ey Transamerica professionals and one client. Internal interviews 
will focus on substantiating claims of competitive differentiation and developing stories, 
specific examples and proof statements. We also will elicit suggestions to guide development of 
new marketing literature and establish a clear framework to guide external interviews. 
PHASE TWO: CONCEPTUAL DEVELOPMENT 
Alpha Partners will summarize the positioning strategy elements that capture Transamerica's 
key competitive strengths - the characteristics that will enable you to stand out in a crowd of 
competitors. The positioning strategy elements will cover the required bases (philosophy, 
process, people, products and performance) in a distinctive, memorable way. 
A well-defined positioning strategy will prepare Transamerica professionals to present the 
firm with decisive strength in a range of situations - a casual conversation at a conference, a 
press appearance or a formal new business presentation. Alpha Partners also will develop a tag 
line — a succinct phrase capturing your new positioning strategy. 
Once Transamerica approves the positioning strategy elements and tag line, we will develop 
editorial and design concepts to communicate and reinforce this new identity across all of your 
marketing communications. 
P H A S E T H R E E : W R I T I N G , DESIGN A N D P R O D U C T I O N 
Our initial presentation of the corporate identity will consist of sample components 
representing a choice of three different design directions. Our initial presentation of the 
capability brochure will consist of color boards and page proofs. 
We will present six options for a new tag line as pan of the Summary of Research Findings 
and Strategic Recommendations. In the very remote circumstance that more than six options 
are required, we will submit an additional creative development fee estimate for your approval. 
Our initial presentation of the library of presentation pages, firm profile and product 
profiles - i.e., those documents to be updated on a regular basis in-house - will consist of a 
mockup of representative documents consistent with the new corporate identity. Prior to 
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design of comprehensive first drafts, Alpha Partners will submit a test file containing a few 
representative pages of each document. This will ensure that the design format is compatible 
with software and printing equipment used by Transamerica. 
Alpha Partners will provide up to 20 hours of consulting on implementation of these 
in-house templates. Should more than 20 hours be required for any reason, we will provide 
additional consulting as needed at an hourly rate of Si50. 
Mockups and color boards will show intended design and editorial direction for the 
corporate identity and marketing literature. Alpha Partners will refine the design to reach 
consensus on the creative direction of the project, providing three design options from which 
Transamerica can choose. In the very remote circumstance that more than three design options 
are required -^- or more than two rounds of revisions to the chosen option — we will submit 
an additional design fee estimate for your approval. This process includes supervising 
commissioned photography and/or illustration. Transamerica will see proofs for approval and 
sign-off before any materials are printed. 
Alpha Partners will submit a written first draft, designed second draft (Proof 1) and 
designed final draft (Final Proof) of each component, incorporating your suggestions for 
revisions at each stage of copy development. The editing process will proceed as follows: 
Alpha Partners submits the written first draft. Transamerica returns one comprehensive, 
written set of first draft revisions. Alpha Partners incorporates first draft revisions and submits 
a designed second draft (Proof1). Transamerica returns one comprehensive, written set of 
second draft revisions. Alpha Partners incorporates these and submits final copy (Final Proof) 
for approval and sign-off Changes to Pinal Proofs will be considered additions and will be 
billed separately as described on page 13 of this letter of agreement. 
Prior to production of printed documents, Transamerica also will receive a copy of the 
bluelines and color proofs from the printer for final review and approval. 
PROPOSED TIMETABLE 
Contingent upon comprehensive and timely feedback from Transamerica, we anticipate 
completing this project according to the timetable outlined on the next page. Actionable 
information to support the sales process becomes available the week of February 12, when we 
present first written drafts of all project components. 
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WEEK OF DECEMBER A: Review background material and conduct internal interviews. 
WEEK OF JANUARY 8: Present Summary of Research Findings, including the summary of 
positioning strategy elements and tag line. 
WEEK OF JANUARY 15: Transamerica selects the positioning strategy option and tag line 
to guide writing and design. 
WEEK OF JANUARY 22: Alpha Partners submits outlines of written project components 
consistent with the positioning strategy elements/tag line approved by Transamerica. 
Transamerica provides feedback and suggested revisions to outlines. Design team receives 
outlines and positioning strategy elements. 
WEEK OF FEBRUARY 12: Alpha Partners presents three design options for the corporate 
identity and capability brochure, along with a written first draft of the capability brochure, 
firm profile, product profiles, marketing letter and, if applicable, presentation library (overview 
pages and lead product). 
WEEK OF FEBRUARY 19: Transamerica selects one design option and provides first draft 
copy revisions to all written project components. 
WEEK OF MARCH 5: Alpha Partners presents designed second drafts, including the 
presentation library. Transamerica provides one comprehensive written set of revxs.ons to the 
designed second drafts. 
WEEK OF MARCH 19: Alpha Partners submits final proofs, including tested computer files. 
WEEK OF MARCH 26: Transamerica signs off on final proofs of printed project components 
which will then be sent to the printer for the creation of bluehnes. Alpha Farmers consults with 
Transamerica to ensure successful in-house implementation of computer files. 
WEEK OF APR.u 9: Blueunes reviewed by Alpha Partners and Transamerica. Transamerica 
signs off with final approval of bluelines. 
WEEK OF APRIL 23: Printed marketing literature delivered. 
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E S T I M A T E D FEES A N D E X P E N S E S 
T O T A L PROJECT BY C O M P O N E N T 
Fees Expenses 
$25,000 
$5,000 
$50,000 
$15,000 
$19,000 
$35,000 
$20,000 
$4,250 
— 
$4,250 
$1,500 
$2,000 
$1,500 
$2,500 
Phase One: Research & Strategy $30,000 $4,000 
Phase Two: Conceptual Development 
Positioning $15,000 — 
Tag Line $25,000 $500 
Phase Two Total: Conceptual Development $40,000 $500 
Phase Three: Writing, Design/Production 
Corporate Identity 
Direct Mail Letter 
Capability Brochure/Firm Profile 
1 Product Profile 
$4,750 Each Additional Product (4) 
Presentation Library (1 product) 
$5,000 Each Additional Product (4) 
Phase 3 Total (All): Writing, Design/Production $169,000 $16,000 
PROJECT TOTAL $239,000* $20,500 
* This total fee will be discounted to $225,000 in exchange for payment in full prior to project inception (see 
enclosed invoice for total project fee of $225,000). 
F E E S FOR P H O T O G R A P H Y A N D / O R I L L U S T R A T I O N 
The cost of photography and illustration is not included in this estimate. Your ultimate needs 
regarding photography and illustration will be based on the final design, so it is impossible to 
estimate the costs at this tirne. If you need a rough estimate for budgeting purposes, please let 
us know. As part of the account management process, Alpha Partners negotiates all fees and 
contracts (including ownership/usage rights) with photographers and illustrators without 
additional charge, regardless of who is billed. 
Transamerica may elect to pay photographers and illustrators directly or have Alpha 
Partners purchase these services on your behalf. If you choose the latter, these services will be 
billed to Transamerica at cost plus 20%. Transamerica will approve costs for photography and 
illustration in advance of any expenditure. 
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F E E S FOR P R I N T I N G 
Printers cannot provide precise estimates until design specifications are finalized. There arc 
too many unknown variables. Alpha Partners provides print management but docs not 
purchase printing. All printing will be billed direcdy to Transamerica. Please note that it is 
standard industry practice for printers to bill extra for increased material costs, overruns 
(usually limited to 10%), job cancellations, authors' alterations, rush services, shipping and 
tax. Transamerica will approve printing costs in advance of any expenditure 
T E R M S A N D C O N D I T I O N S 
FEES 
The fets quoted here are based on an estimate of time required by Alpha Partners to perform 
the work described as well as fair market value for these services. Fees may vary 2 0 % above 
or below the estimates stated in this letter of agreement. Fees would exceed this estimate by 
more than 20% only if Transamerica requests expanding the scope of the project as defined 
here (see Additions, Revised Estimates and Contingencies, next page, for a list of circumstances 
that constitute expanding the scope of the project). 
E X P E N S E S 
Expenses may vary 20% above or any amount below the estimate provided in this letter of 
agreement. Expenses will be billed at cost plus 20%. Expenses include but are not limited to: 
interview transcriptions, professional typesetters and proofreaders, photo prints, laser prints, 
transfer proofs, type fonts and presentation materials. 
R E I M B U R S A B L E S 
Postage, telephone calls, messengers, shipping and travel will be billed at cost and are not 
included in the estimate for expenses provided in this letter of agreement. 
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A D D I T I O N S , R E V I S E D E S T I M A T E S A N D C O N T I N G E N C I E S 
Any significant revisions or additions to the services or components described here will be 
billed as additional services above this estimate. Such additional services include but are not 
limited to: material changes in the extent or complexity of any elements of the project (i.e., an 
increase in the projected length of the capability brochure or an increase in the number of 
background interviews), and changes made by Transamerica after approval already has been 
given for a specific stage of work (i.e., substantial changes after approval of the design 
direction or final draft copy). 
Design changes made to the Final Proof (sec page 9) will be considered revisions and will 
be billed separately at the rate of $150/hour. Editorial changes made to the Final Proof (see 
page 9) will be considered revisions and will be billed separately at the rate of S350/hour. 
Alpha Partners will submit written estimates for your approval if, for any reason, we cxpea to 
exceed the total fee quoted here by more than 20%. 
If Transamerica postpones project completion for more than nine months from the date of 
project inception, it will be necessary to submit an estimate revision for your approval. 
Transamerica may terminate this project upon written notice at any time. Should such 
termination occur, the following fee schedule will apply: $350 an hour for time spent prior to 
termination with all expenses incurred prior to termination paid in full. 
L E G A L REVIEW OF E D IT O R IA L C O N T E N T 
While cognizant of primary legal requirements, Alpha Partners cannot represent itself to be an 
expert in all the legal and regulatory issues that must be addressed prior to the publication of 
U.S. and international investment marketing literature. We therefore require that legal counsel 
for Transamerica carefully review editorial content of all printed project components prior to 
publication. It is in the best interests of Transamerica and Alpha Partners that all Transamerica 
marketing literature be subject to such review. 
Alpha Partners will submit tag lines to our legal counsel for preliminary approval prior to 
our presentation to Transamerica, but legal counsel for Transamerica will be responsible for 
final approval on tag line usage. 
Alpha Partners will collaborate with Transamerica to ensure the accuracy and legality of all 
project components. We tfill review content with care at every stage of the copy development 
process. We will not, however, be held responsible for an^ errors in editorial content. 
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P R O O F R E A D I N G 
Alpha Partners will proofread copy carefully at every stage of development. Final proofs and 
bluelines (printer's proofs) will be checked carefully by a professional proofreader. All 
language and numbers will be reviewed for accuracy. For the same reasons outlined under 
Legal Review of Editorial Content, however, ultimate responsibility for proofreading rests with 
Transamerica. Alpha Partners will not be held responsible for typographic errors. 
S O L E R E P R E S E N T A T I V E 
Alpha Partners requires that one representative of Transamerica be appointed as a primary 
contact responsible for all authorizations, approvals and issues related to this project. 
C O N F I D E N T I A L I T Y 
Any materials or information provided by Transamerica, or by others connected with 
Transamerica, will be treated as confidential and will not be disclosed to third parties or u 
outside of the context of this project. 
I N T E R V I E W T A P I N G AND T R A N S C R I P T I O N 
Interviews conducted during the research phase of this project will be taped for future 
transcription only with the permission of the individual(s) being interviewed. Taped inter 
will be transcribed by Alpha Partners under conditions of strict confidentiality. Tapes are 
identified by project number and interview number rather than by the name of the comp: 
and individual (i.e., #2275, Tape #6) and specific company references are referred to onl; 
Project # (i.e., Company #2275). All tapes are erased immediately upon transcription. 
O W N E R S H I P A N D U S E OF WORK / A D V E R T I S I N G 
Alpha Partners owns and claims a copyright in all the original ideas, concepts and language 
developed by Alpha Partners during the course of this project. Alpha Partners grants to 
Transamerica a royalty-free license in perpetuity to use, in collateral material only, those 
original ideas, concepts and language that are accepted by Transamerica within six months of 
their presentation by Alpha Partners. Any original ideas, concepts and language that are not 
accepted by Transamerica within such six-month period are excluded from such license. 
Such license is not assignable and is strictly limited to use in collateral materials and 
does not permit use in consumer or trade advertising or in any other manner. A separate 
license and fee may be negotiated with Alpha Partners for use of accepted ideas, concepts and 
language in advertising. 
Please note: The ownership and use of photography or illustration will be covered by a 
separate agreement between Transamerica and the photographer and/or illustrator. 
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B I L L I N G 
As indicated on page 11 of this letter of agreement, the total fee of $239,000 will be 
discounted to $225,000 in exchange for payment in full prior to project inception. Payment of 
the enclosed invoice for $225,000 therefore is due upon project inception. Alpha Partners will 
submit periodic invoices, due within 30 days, for expenses and reimbursables throughout the 
life of the project. Expenses incurred in one month may appear on invoices for later months 
due to vendor billing cycles. Upon project completion, we will submit a final invoice. 
Bills not paid within 30 days of the invoice date are subject t o the addition of a finance 
charge of 1.5% per month on the unpaid balance. In the very remote circumstance that legal 
aaion be required to enforce the terms of this letter of agreement, the prevailing party will be 
entitled to reepver its reasonable attorney's fees and costs from the non-prevailing party. 
S A M P L E S 
Alpha Partners will receive 200 samples of all printed project components. 
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Q U A L I F I C A T I O N S 
Liz HECHT, Principal, Alpha Partners 
Liz Hecht is a marketing strategist working exclusively with investment companies. Prior to 
founding Alpha Partners in 1995, Ms. Hccht served as an independent marketing consultant to 
leading U.S. investment firms such as Chancellor Capital Management, Evaluation Associates, 
GE Investments, J.P. Morgan Investment Management and Scudder, Stevens & Clark. 
She has worked as a reporter and editor with Institutional Investor magazine and as an 
equity research analyst with Furman Selz Mager Dietz & Birney. Her articles have appeared 
in Euromoney, Institutional Investor and The New York Times, and she received two National 
Magazine Award nominations — for writing and reporting. Ms. Hecht also is a frequent 
guest speaker at industry conferences such as Schwab IMPACT, the Progress Annual Seminar 
and the Institute for Private Investors roundtable. 
She speaks Spanish fluently and has a working knowledge of French and Russian. Ms. 
Hecht holds a BA from Yale University, where she graduated summa cum laude. She currently 
serves as Director of Citizens for Alternatives to Animal Labs, Inc., a nonprofit organization 
dedicated to research and education. 
K R I S T I N E M. DETWILER, CFA, CPA, Principal, The Detwiler Group, Inc. 
Kristine Detwiler has more than 15 years of experience in the financial services industry. 
Today, as a principal of The Detwiler Group, she concentrates her expertise on new business 
development and client service within institutional investment management organizations. 
Prior to founding The Detwiler Group, Ms. Detwiler was a Vice President of Client Service 
at Independence Investment Associates, a $30 billion asset management company in Boston. 
At Independence, she was the senior relationship manager for 25% of the firm's clients, 
including Chevron Corporation, The State of Hawaii Employees' Retirement System and The 
Cleveland Clinic Foundation. Ms. Detwiler retained these relationships by consulting with her 
clients on ponfolio performance, investment strategy and financial market conditions. She sold 
additional products to her customers, developed the corporate marketing brochure and wrote 
the quarterly investment report sent to the firm's entire client base. 
Earlier in her career, Ms. Detwiler was an institutional equity salesperson for Fidelity 
Investments and an institutional fixed income salesperson for Goldman Sachs. 
Ms. Detwiler graduated with highest distinction from the University of Virginia with a BS 
in Accounting and received her MBA from Dartmouth's Amos Tuck School of Business 
Administration. She works with Alpha Fanners on a project-specific basis. 
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ANN H A R A K A W A , Partner, Two Twelve Associates 
A former Fulbright Scholar, Ann Harakawa has over 15 years of experience directing 
information projects for international clients. A principal of her own communications design 
firm until 1994, she provided a range of services for corporate clients that included AT&T, 
Fuji Bank and Trust and IBM. 
As a partner in Two Twelve Associates, Ms. Harakawa has worked with financial services 
clients such as T. Rowe Price Associates, Chase Manhattan 
Bank, Chemical Bank and Swiss Bank Corporation. 
Ms. Harakawa received her BFA from the Rhode Island School of Design. She received an 
MFA degree from Yale University in 1982. Two Twelve Associates works with Alpha Partners 
on a projtct-specific basis. 
B R J A N s i s c o , Information Designer, Two Twelve Associates 
Brian Sisco has developed design programs for corporate, institutional and commercial clients. 
He has won awards from the American Institute of Graphic Arts, Print magazine and 
American Corporate Identity. 
Twenty years of experience with typography, image editing and color usage allow Mr. Sisco 
to represent a wide variety of subject matter to virtually any audience. His fascination for the 
technology of desktop publishing and interactive media have enabled him to apply 
sophisticated design to evolving modes of production. 
Mr. Sisco has completed successful projects for clients such as Gartmore Global Partners, 
Scudder Kemper Investments, Middleton & Company, Diversified Investment Advisors, Chase 
Manhattan Bank, Citibank, GTE, the Ford Foundation, Rizzoli, The Rockefeller Foundation, 
New York City Ballet and The Museum of Modern Art. 
Mr. Sisco is the former partner of Sisco Blakeney, Inc., a communications firm, and Sisco &C 
Evans, Ltd., a graphic design firm he founded in 1993. He is a graduate of the Rhode Island 
School of Design. 
Mr. Sisco has worked with Alpha Partners extensively on a project-specific basis. 
T IM00518 
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MARY ANN E AST M AN, Associate, Project Manager, Alpha Partners 
Mary Ann Eastman joined Alpha Partners in 1999. Ms. Eastman was a Production 
Coordinator at Kirwin Communications, an advertising agency in Park City. During her two 
years at the agency, she was responsible for maintaining print and video production schedules. 
She acted as liaison between clients and writers, designers, printers and national magazines. 
Prior to joining Kirwin Communications, Ms. Eastman spent ten years with the New York 
Times Magazine Group as Production Editor for Snow Country magazine. She conducted 
research for editors and writers, as well as fact-checking and proofreading copy. She also 
produced photography shoots at yarious locations in Nonh America, and attended numerous 
press and marketing receptions as a representative of the New York Times Group. 
Ms. Eastman holds a BSirom Kutztown University and is an active volunteer at the soup 
kitchen programs in Salt Lake City. 
R E P R E S E N T A T I V E C L I E N T S 
• Allmerica Asset Management 
• Baillie Gifford Overseas Limited 
• Conseco Capital Management 
• Daruma Asset Management 
• Deutsche Asset Management 
• Diversified Investment Advisors 
• Gartmore Global Partners 
• GLOBALT Inc. 
• NCM Capital Management Group 
• Newport Pacific Management 
• Progress Investment Management Company 
• Scudder Kemper Investments 
• "William Blair & Company 
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S U M M A R Y A N D C O N C L U S I O N 
Transamerica Investment Management stands at the crossroads of a compelling new business 
opportunity. You wish to establish a relationship with an investment marketing firm who can 
help you fully realize that opportunity. 
Alpha Partners is uniquely suited to fulfill this mandate. We bring years of investment 
marketing experience, an expert outside perspective and a keen pursuit of substance to the 
process of marketing communications. 
Thank you once more for this opportunity. We are excited about working with you on this 
important projeqt. 
ACCEPTED BY ALPHA PARTNERS INC.: 
Liz Hecht, Principal Date 
A C C E P T E D BY T R A N S A M E R I C A I N V E S T M E N T M A N A G E M E N T , L L C : 
(The person signing this letter of agreement on behalf of Transamerica Investment 
Management, LLC, warrants that he has the authority to do so.) 
i l l i a m T M M W » ^<»nir»r V i 
/ * / " /oo 
Willia  . iller/ Se ior ice President, Chief Operating Officer Date 
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INVESTMENT MARKETING 
STRATEGY 
1745 SIDEWINDER DRIVE 
SUITE 104 
PARK CITY, UT 8 4 0 6 0 
4 3 5 - 6 1 5 - 6 8 6 2 
fax 435-61 5-6864 
info@alphapartners com 
www.alphapartners.com 
M E M O , A U G U S T 3 1 , 2 0 0 1 P A G E 1 O F 2 
TO: John C. Riazzi 
FROM: Liz Hecht 
c c : Reg Leeby 
As promised, I asked our financial manager, Reg Leeby, to prepare a report detailing work to 
date on our project, including the budget implications of past delays by TIM and any 
continued future delays. Enclosed you will find the following: 
• Summary of fees and expenses as of August 31, 2001 (including current invoices). After 
payment of these 8/31/01 invoices, future project billings can total no more than $7,775 in 
fees and $17,041 in expenses. Expenses, however, are running low, so we currently 
anticipate that final billings for expenses will be less than $17,041. These future totals 
assume that there are no additional change orders for expanding the scope of the project. 
They also do not include potential additional billings for extending the project completion 
date beyond the time period defined in the December 8, 2000 letter of agreement. 
• Invoices for the main project per the December 8, 2000 letter of agreement and the two 
project additions per Change Orders dated May 30, 2001 and June 8, 2001. 
• A schedule of project delays to date by Transamerica. 
The enclosed summary details billings to date in relation to the maximum total balance billable 
on the current project through September 8, 2001. The delays to date (from April, the original 
project completion date, through the present) have caused project billings to go well into the 
plus-20% range (the letter of agreement indicates that fees may vary plus or minus 20% of 
project estimates). Total billings to date reflect significant down time and the need for 
remobilization of our team after lengthy delays, as well as the costs associated with project 
management over a much longer period than originally anticipated. 
According to the letter of agreement, until September 8, 2001 (nine months from the date of 
project inception), total project fees are clearly capped at the estimate plus a maximum of 20% 
— regardless of how much time we spend to complete the project. But if TIM postpones 
project completion beyond September 8, 2001, the lettter of agreement indicates that Alpha 
Partners will submit an estimate revision for approval by TIM. The original deadline for 
project completion was in April of this year, but we allow for a grace period of nine months 
through September 2001. 
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To make things a bit easier for TIM, we would like to extend the grace period for an 
additional two months, to November 8, 2001. If we receive a decision from TIM regarding the 
logomark within the next week or so, we will be able to finish the project in that time period. 
But if the project cannot be completed by November 8 due to continued delays regarding the 
logomark, we would submit for your approval at that time a change order authorizing a fee of 
$6,570 per month for each additional month of delay. This represents approximately 2.75% of 
the original project total of $239,000. 
We hope this additional request for fees to accommodate delays will not be necessary. Because 
we have enjoyed working with you and we greatly value TIM's business, we want to help you 
move things forward in every way possible. 
Please let me know if you have any questions about the enclosed — or if there is anything 
further we can do at this time to expedite project completion. 
E A L P H A P A R T N E R S I N C . 0' 
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STRATEGY 
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S U M M A R Y O F F E E S A N D E X P E N S E S A U G U S T 3 1 , 2 0 0 1 
This memo summarizes project billings to date for fees and expenses, including the new 
invoices enclosed here. Please let Liz Hecht (435-615-6862) know if you have any questions. 
S U M M A R Y OF 
Project 
Initial Project 
(See 12/8/00 
Letter of 
Agreement) 
Core Bond 
Presentation 
Pages & 
Profile (See 
5/30/01 change 
order.) 
3rd Round of 
Logo Revisions 
1
 (See 6/8/01 
change order) 
Total as of 
8/27/01 
TOTAL FEE B I L L I N G S TO DATE 
Initial Fee 
Estimate 
$239,000 
$9,750 
$6,000 
$254,750 
Maximum 
Total Fees1 
$286,800 
$11,700 
$7,200 
$305,700 
Fees Billed 
as of End 
July 
$225,000 
(reflects 
$14,000 
discount)" 
$4,875 
$3,000 
$232,875 
A S O F A U G U S T 3 1 , 2 0 0 1 
End August 
Billings Encl. 
Here 
$43,000 
$3,850 
$4,200 
$51,050 
Maximum Total 
Balance Billable 
$4,8003 
$2,975 
$0,000 
$7,775 
1 Includes plus 20% on estimated fees per page 12 of 12/8/00 Letter of Agreement. 
2 Please refer to page 11 and page 15 of 12/8/00 Letter of Agreement. 
3 The maximum total balance billable reflects the original discount of $14,000. 
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Project 
Initial Project 
(See 12/8/00 
Letter of 
Agreement) 
Core Bond 
Presentation 
Pages & 
Profile (See 
5/30/01 change 
order.) 
3rd Round of 
Logo Revisions 
(See 6/8/01 
change order) 
Total as of 
8/27/01 J 
Initial 
Expense 
Estimate 
$20,500 
$1,000 
$750 
$22,250 
Maximum 
Total 
Expenses 
$24,600 
$1,200 
$900 
$26,700 
Expenses 
Billed as of 
End July 
$8,995 
$0,000 
$0,000 
$8,995 
End August 
Billings 
Encl. Here 
$664 
$0,000 
$0,000 
$664 
Maximum 
Total Balance 
Billable j 
$14,941 
$1,200 
$900 
$17,041 
1 Includes plus 20% on estimated fees. 
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T R A N S A M E R I C A I N V E S T M E N T M A N A G E M E N T , L L C 
John C. Riazzi 
Chief Executive Officer 
714 East Monument Street, Suite 204 
Dayton, OH 45402 
D E S C R I P T I O N 
Fees for work completed to date on the original project 
(per December 8, 2000 Letter of Agreement) 
$ 4 3 , 0 0 0 . 0 0 
Due within 30 days of receipt. Thank you. 
E X P E N S E S $ 6 6 3 . 7 6 
P H O T O U S A G E / P H O T O G R A P H Y / I L L U S T R A T I O N $ 0 0 0 . 0 0 
R E I M B U R S A B L E S $ 2 , 6 9 2 . 5 0 
T O T A L D U E $ 4 6 , 3 5 6 . 2 6 
EXHIBIT 
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T R A N S A M E R I C A I N V E S T M E N T M A N A G E M E N T , L L C 
John C. Riazzi 
Chief Executive Officer 
714 East Monument Street, Suite 204 
Dayton, OH 45402 
D E S C R I P T I O N 
Fees for work completed to date on the 3r round of revisions to the 
logomark (per June 8, 2001 change order) 
$ 4 , 2 0 0 . 0 0 
Due within 30 days of receipt. Thank you. 
EXPENSES $0,000.00 
PHOTO USAGE/PHOTOGRAPHY/ILLUSTRATION $ 0 0 0 . 0 0 
R E I M B U R S A B L E S $ 0 , 0 0 0 . 0 0 
T O T A L D U E $ 4 , 2 0 0 . 0 0 
2 PLAINTIFF'S 
EXHIBIT 
J:\MyFiles\cl1ents\Transamerica\CashFlow\riazzi\1nvoice CO. 2 8_31_01.doc 
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435-615-6862 
fax 435-6 1 5-6864 
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T R A N S A M E R I C A I N V E S T M E N T M A N A G E M E N T , LLC 
John C. Riazzi 
Chief Executive Officer 
714 East Monument Street, Suite 204 
Dayton, OH 45402 
D E S C R I PTION 
Fees for work completed to date on the addition of core ("total return") 
bonds to the product profiles and presentation pages 
(per May 30, 2001 change order) 
$ 3 , 8 5 0 . 0 0 
Due within 30 days of receipt. Thank you. 
EXPENSES $0,000.00 
PHOTO USAGE/PHOTOGRAPHY/ILLUSTRATION $ 0 0 0 . 0 0 
R E 1 M B U R S A B L E S $ 0 , 0 0 0 . 0 0 
TOTAL DU E $ 3 , 8 5 0 . 0 0 
J:\MyFiles\clients\Transamerica\CashFlow\riazzi\invoiceC.O. 1 8 31 01.doc 
D c t i - i e - O l 0 3 - . O 2 P P C A c c o u n t A b i l i t y 1 4 3 5 6 5 5 0 4 5 7 P . O S 
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INVESTMENT MARKETING 
STRATEGY 
TRANSAMERICA DELAYS 1 PACE TOTAL 
1745 SIDEWINDER DRIVF. 
SUITE 104 
PARK Cn Y. UT 84O60 
4 3 5 6 1 5 - 6 0 6 2 
fax 435-6 15-6864 
Info^alphapartrwr* com 
www, al ph sparine rs .com 
To: John C. Riazzi 
From: Liz Hccht 
August 31, 2001 
Below is a summary of the delays we discussed earlier. I hope this information is helpful as 
background. Please let me know if you have any questions. 
Original project completion scheduled for April, 2001 
Date when extension of original schedule results in additional fees: September 7, 20011 
Current status: Project at a standstill pending approval of logomark 
Summary of research and positioning strategy presented January 12, 2001 
Additional positioning concepts sent January 16 
Masterpiece Investing confirmed on April 24 
Positioning approved 14 weeks after research & strategy presentation 
Editorial outline sent to TIM on February 27 
Feedback requested 2 we^ks later (March 13) 
Feedback received on April 16* 
Feedback on outline received 4 weeks after feedback due date 
Corporate ID presented May 14 
Feedback requested 2 weeks later (May 28) 
3rd round of revisions received June 12 
Additional revisions received August 21 
Logomark approval is still pending 3 months after feedback due date 
Product profiles submitted May 14 
Feedback requested week of May 28 
Feedback on June 1 
Jxgal edits received week of June 25 
4 weeks after feedback due date 
Direct mail letter is complete pending editing of references to performance. First draft of 
presentation pages has been submitted with design pending approval of the logomark. 
1 Please refer to "Additions, Revised Estimates and Contingencies" on page 13 of ihc December 8, 2000 
Letter of Agreement, 'lite letter notes that Alpha Partners will submit an estimate revision for TIM's 
approval if TIM delays project completion for more than nine months from the date of project inception. 
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VESTMENT MARKETING 
STRATEGY 
T R A N S A M E R I C A D E L A Y S 1 P A G E T O T A L 
745 SIDEWINDER DRIVE 
SUITE 104 
PARK CITY, UT 84O60 
435-615-6862 
fax 435-615-6864 
info@alphapartners.com 
www.alphapartners.com 
To: John C. Riazzi 
From: Liz Hecht 
August 31, 2001 
Below is a summary of the delays we discussed earlier. I hope this information is helpful as 
background. Please let me know if you have any questions. 
Original project completion scheduled for April, 2001 
Date when extension of original schedule results in additional fees: September 7, 2001 
Current status: Project at a standstill pending approval of logomark 
Summary of research and positioning strategy presented January 12, 2001 
Additional positioning concepts sent January 16 
Masterpiece Investing confirmed on April 24 
Positioning approved 14 weeks after research &C strategy presentation 
Editorial outline sent to TIM on February 27 
Feedback requested 2 weeks later (March 13) 
Feedback received on April 16 
Feedback on outline received 4 weeks after feedback due date 
Corporate ID presented May 14 
Feedback requested 2 weeks later (May 28) 
3r round of revisions received June 12 
Additional revisions received August 21 
Logomark approval is still pending 3 months after feedback due date 
Product profiles submitted May 14 
Feedback requested week of May 28 
Feedback on June 1 
Legal edits received week of June 25 
4 weeks after feedback due date 
Direct mail letter is complete pending editing of references to performance. First draft of 
presentation pages has been submitted with design pending approval of the logomark. 
1 Please refer to "Additions, Revised Estimates and Contingencies" on page 13 of the December 8, 2000 
Letter of Agreement. The letter notes that Alpha Partners will submit an estimate revision for TIM's 
approval if TIM delays project completion for more than nine months from the date of project inception. 
